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CASES 


trii:d  IK 


THE  JURY  COURT. 


INVBRN2LSS. 

I  PRESS  KT,  I 


LORD  PITXILf  Y. 


GrUBB  &  MaTHESON  v.  MaCKEN^TIE.  181& 

September  ]0L 

An  action  of  damages  for  dcsti^oying  stake*  ^^|^  ^^ 

nets.  stidce-nets. 


DlSf^NgEi — Stoke^nets  are  niegal  engines. 
Those  t^ken  down  were  calculated  to  ruin  the 
fishing  of  ^the  defender,  and  rendered  the  tia-' 
vigation  df  the  liver  dangerous. 


ISStJES. 


''  1^,  Wliethen  in  the  night  betwem  fh^ 


V      » 


2 


CASES  TRIED  IN  Sept.  10, 


U 


Grubb,&c.  «  gth  and  10th  days  of  April,  in  the  year 
Mackenzie.  «  1816,  or  about  that  tim^,  nets  and  ropes 
**  belonging  to  the  pursuers,  and  which  were 
placed  by  them,  or  by  their  order,  on  stakes 
belonging  to  them,  for  the  purpose  of  catch- 
ing salmon  and  other  fish,  at  Criech  and 
Spinningdale,  on  the  north  coast  of  the  Frith 
**  of  Dornoch,  and  at  Ardchronie,  on  the  south 
"  side  of  said  Frith,  were  destroyed  and  cut  to 
"  pieces  by  the  defender,  or  by  persons  acting 
"  under  the  orders  of  the  defender,  or  secretly 
**  instigated  by  him,  to  the  great  loss  and  da- 
'*  mage  of  the  pursuers,  by  the  injury  done  to 
"  their  fishing  apparatus,  caused  by  the  afore- 
*^  saidaists?" 

The  second  and  third  issues  were.  Whether 
the  nets  at  Ardcllroxue  werer-i^io  beat  down^ 
cut,  spoiled,  or  destroyed,  by  the  defender,  on 
or  about  the  2d  May  1816,  and  6th  July 
1816?  md  the  fourth^  WJietli^  t^w  at 
$|ll]tiOUigdal6  ^w:ei:e:  again  ci^t  sf^^r  dQ9troy0d 
by^him,.  On  oif  nb^ut  tJie  IjQtb  July  .I'Slfi? 
The  damages jv^^laM at; L.$000^  c. 


StSr^min.      ^^  Cockbum  w»fccj4  to  confiuc  the  exa- 
ed,  re-inciosed,  minatiou  of  the  witucsscs  to  the  first  issue ; 

and  called 

^^g^  tDlia?e  theih  le^incMsled^  and  cali^  b^k  to 


1818.  THE  JURY  COUET.  ,  3 

prove  the  others;   ta  which  Mr  Monertiff  OKon^iee* 
objected.  UAcmsvL 

LoED  PiTMiLLY. — ^It  is  not  the  part  of 
the  Court  to  interfere  in  a  matter  of  this  sort. 
Parties  ought  to  arrange  Matters  so  as  to  save 
the  time  of  the  Court  and  Jury. 

Mr  Cockbum  will  conduct  his  ease  im  the 
way  be  thinks  best ;  and  if  any  objection  i» 
taken  when  a  witness  is  called,  the  Court  will 
then  give  its  decision.  In  other  cases,  some- 
diing  very  near  what  is  now  proposed  hasi  been 
done ;  and  if  it  is  for  the  purpose  ^  bringing 
out  the  truth,  the  counsel  for  the  defender,  I\ 
am  sure,  will  not  object  to  it 

The  witnesses  were  examined,  in  t^e  man- 
ner proposed,  and  an  officer  was  inclosed  with*' 
them ;  and  the  objection  was  not  taken  when 
&ey  were  called  back. 

On  the  second'  issue,  the  answers  to  iSki  Proceedings  is 
eondesoeftdence^  and  some  of  the  o(3ier  proceed^  Seaiion,  evi. 
ings  in  tl^  Court  of  Session,  were^ven  in  evi«  i^^^  UJ^  the 
dence,  to  proVe  that  the  defends*  admitted  ^^^^ 
having  cut  down  the  Ardchronie  net.    One 
of  the  Jury  requested  to  know  whether  they 
were  to  receive  this  as  evidence. 


4  'r-.        CASES  TRIED  IN  Sept  10, 

qtlvkb^&c        Lord  Fitmilly.—- The  proceedings  re- 
MAcxivzit.   ferred  to  are  admissible  here,  and  they  are 
'"""'^r^'^     siiflScient  evidence  of  the  defender's  admis^ 
sions. 

Not  compe.         After  proving  the  value  of  the  nets  de- 
iTunl  T'  stroyed,  Mr  Cockbum  ^hed  to  prove  the 

wages  to  fish-  i        /»  i  i  •  i 

ermen,  under  sum  paid  as  wagcs  to  the  fishers  I  to  which 
SJ^^^!  Mr  MoncreiflF objected. 

uig  apparatus. 

» 

Cockburn. — ^The  issue  is  for  the  damage 

done  to  the  '^  fishing  apparatus/'     The  work 

of  the  men  is  part  of  the  apparatus  which  we 

lost  by  the  destruction  of  the  pets.  .  We  do 

/  not  attempt  to  prove  the  value  of  the  fish,  b^ 

that  is  excluded  by  the  Court ;  but  this  is  a 
direct,  not  a  consequeqtial  loss.  It  is  wa^es^ 
not  profit. 


Moncreiff. — ^The  Court  ordered  part  <jf 
the  issue  to  be  delete,  which  excludes  the 
proof  BOW  ^isred.  The  Court  hdd  jflie  mode 
ojf  fishing  ^li^al,  and  would  not  aUo^any  oitbec 
loss  to  form  pari  q£  the  issue,  than  th^  daf 
mage  done  to  the  sta^s,  ropejSr  and  nets. 


1 1.  ( 


.     -     •      r, 


j'..;.< 


Ijo^n  PiTMijLLY.— The  pursue:  cl^iliiS 
two  distinct  sp^ied  of  damage  :?—l^^,  7he 


1818.  THE  JURY  COURT.  I 

V 

direct  damage  occasioned  by  the  injury  done  o&ubb,  &•. 
to  the  apparatus :  Sd,  The  loss  he  has  sua-  Uackxhza 
tained,  by  being  deprived  of  the  use  of  that 
apparatus  in  catching  sahnon. 

The  Court,  after  argument  and  delibarar 
tion,  struck  out  the  part  of  the  issue  appli- 
cable to  the  loss  under  the  second  claim ;  and 
it  appears  to  me.  ihat  by  doing  so,  they  in- 
tended  to  exclude  all  evidence  as  to  any  thing 
except  the  direct  damage.  If  they  had  in- 
tended to  allow  proof  of  the  amount  of  the 
wages,  they  might  easily  have  sent  an  issue 
on  the  subject ;  but  they  have  not  done  so ; 
and  I  therefore  think  the  que&tion  as  to  the 
wages  of  the  fishers  inadmissible. 

Moncreiffl  for  the  defender,  contended,  that 
the  pursuer  was  not  entitled  to  any  damages, 
as  he  was  merely  interrupted  in  an  illegal  en- 
croachment on  the  rights  of  others. 

Stake-nets  are  ill^al,  and  the  defender 
was  entitled  to  remove  them,  as  an  obstnic-^ 
tion  to  the  navigation  of  the  river.  His  doing 
80  was  not  a  criminal  act ;  and  this  is  not 
a  prosecution  at  the  instance  of  the  public 
prosecutor.  If  the  mode  of  fishing  had  been 
legal,  the  defender  must  have  been  liable  for 
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Gftmn,  &e.    all  the  4ainage,  both  direct  and  consequcftitial ; 
M ACKKXEic   but  being  ilkgal,  he  is  not  liable  in  eitiier. 

Maitlandy  in  opening  the  cas^  and  Code-- 
hurUy  in  leply,  stated — The  pursuer  claims 
reparation  for  the  damage  done— for  the  loss 
of  the  fishing — and  a  solatium.-— All  that 
has  been  said  of  the  illegality  of  the  mode 
of  fishings  is  irrelevant.  The  only  ques- 
tion is,  whether  the  nets  were  destroyed^ 
and  what  is  the  value  of  them?  The  se- 
c«ad  issue  is  admitted;  and  from  ihe  cir- 
(mmstances  proved,  there  can  be  no  doubt 
of  the  others.  The  defender  alone  had  the 
interest  to  destroy  the  nets,  and  some  <^  them 
must  have  been  destroyed  by  persons  in  boats, 
and  he  alone  had  boats  in  the  frith. 

LiOBB  PiTMiLLY. — It  is  uow  my  duty  to 
submit  my  observations  on  the  evidence,  and 
the  case  in  general;  and  in  d(Hng  so,  I  shall 
endeavour  to  state,  1^^,  The  predse  points 
en  which  yiou  ought  to  deliberate,  and  those 
from  which  you  ought  to  withdraw  your  at- 
trition as  irrelevant.  9d^  The  evidence  on 
one  side  and  the  other,  leaving  you  to  draw 
the  inference. 
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Much  has  been  said  of  the  illegahty  of   o&trBB,&c. 

stske-net  fishings  and  that  no  damages  could   MACTEvztz. 

he  given  on  account  of  the  intenruj^on  of  an 

illegal  act 
We  hare  nothing  to  do  with  this.    The 

£oint  of  Session,  knowing  all  this,  and  the 
&w  on  the  subject,  have  sent  these  issues,  to 
ascertain  the  amount  of  the  damages ;  and  it 
wmld  be  y&ry  extiraordinaxy,  if  we  made  a 
return,  stating  that  that  Court  was  mistaken, 
and  that,  as  the  mode  of  fishing  was  ille* 
gal,  BO  damage  could  follow  from  the  act  of  the 
de£mder.  I  also  perfectly  agree  with  Mr 
Cockbum,  that  the  titles  of  the  parties  are 
not  here  under  discussion.  It  would  not  be 
fit  to  send  such  a  question,  and  in  this  case 
it  is  not  sent.  The  Court  of  Session  eitiber 
have  decided  this,  or  will  decide  it,  if  there  be 
any  question  on  the  subject. 

The  questions  then  are.  Whether  the  nets 
were  cut?  and  What  is  the  extwt  of  the 
damage?  And  to  ascertain  these,  it  will 
be  necessary  to  take  the  issues  in  their  order, 
and  refer  generally  to  the  evidence. 

1^/  Isstie. — ^The  questions  here  are.  Whe- 
ther the  nets  were  cut?  To  what  extent  ?  and 
Whether  it  was  done  by  the  defender  ?  That 
they  were  cut,  is  proved  by  three  witnesses ; 
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Gbubs,  &C.    but  the  material  question  remains.  Whether 
Hacksnzis.   it  was  done  by  the  defender,  or  by  his  osdisn  ? 

The  evidence  of  this  is  circumstantial,  and 
must  be  wdghed  scrupulously.  It  is  not 
suffidwt  to  infer  or  suppose  it  was  done  by 
him :  you  must  be  satisfied  that  it  was  done 
by  him>  and  by  no  other ;  and  I  have  no  hesi- 
tation in  saying,  that  I  do  not  consider  this 
issue  to  be  nuld^  out ;  but  this  is  a  question 
of  fact,  and  I  have  np  wish  to  usurp  your  prop 
vince. 

2rf  Zs*w^.— This  is  in  a  very  *di|ferent  sir 
tuation  from  the  first,  and  you  must  consider 
whether  there  is  any  reasonable  ground  to 
doubt,  that  on  this  occasion  the  act  was  done 
by  orders  from  the  defender ;  you  miist  also 
oonsidar,  that  it  was  very  differently  done  front 
the  others ;  and  that  in  this  case  the  orders  were 
to  cut  the  stakes,  not  the  nets.  An  attempt, 
was  made  to  justify  this  act,  on  the  groxmd 
that  the  nets  obstructed  the  navigation  of  the 
river.  I  was  rather  surprised,  t^at  the  de- 
fends: should  have  stated  thi^,  Bfid  the  injury 
to  his  fishing,  a^  his  motive  for  cutting  thei 
stakes. , .  It  certainly  was  a  good  reason  for 
applying  to  the  Sheriff  or  the  Court  of  Se£h 
sion ;  but,  on  thai  account,  the  worst  reason 
(or  following  the  course  he  did.    1  ther^oret 


1818.^  THE'JUKY  COUltT.  S 

tdl  you,  in  point  of  law^  that  this  does  not  Gkvsb,  &c 
justify  his  conduct,  and  ought  not  to  be  taken  Macucvsuu 
into  Qonsideration. 

id  Issne.r^This  was  sworn  to  by  only  one 
ivitness,  and  was  most  jnoperly  given  up  by 
the  pursuer. 

Mh  Issue. — Three  witnesses  sw^ar  to  tliis ; 
and  the  circumstances  (which  Lord  Pitmilly 
detailed)  are  a  most  proper  subject  for  the 
consideration  of  a  Jury. 

By  a  decision  already  given,  the  damages 
are  confined  to  the  injury  done  to  the  nets ; 
and  damages  ought  not  to  be  a  punishment 
of  the  defender,  but  indemnity  to  the  pursuer. 
The  proof  of  the  amount  of  the  damages  is 
very  islight  and  unsatisfactory ;  and  the  pur- 
suer was  bound  to  have  brought  better  evi- 
dence.  The  nets,  however,  are  worth  some- 
thing, and  damages  must  be  given  on  the 
ivhole  circumstances  of  the  case. 

Verdict  for  the  pursuer  on  the  2d  and 
Ith  Issues — damages  L.IOO. .  Find  the  1st 
and  3d  not  proven. 

CockLum  and  Maitland  for  the  Pursuer. 
Moncreiff^&nd  Matheson  for  the  Defender. 

(Agents,  Jotrjth  Gordon,  w.  s.  and  Jamct  rctiicy  vv.  t>.) 
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qkvbb,  &c        Cockbum  moved  for  expenees^  «s  L.10O 
mackexzic.    damages  had  been  given. 

Expences   ta 

S^ng  e^."        Moncreiff  opposed,  and  went  into  a  detail 
Dence  of  de.    ^f  ^^  ^^^^ .  g^^  stated  that  a  refeienee  had 

fenqing  issues 

on  which  de-  teen  offered^  and  that  he  had  gained  more 

fender  wassuc*  ^ 

cessfuL  than  the  pursuar. 

Lord  Fitmilly. — In  diis  onse  there  were 
four  issues ;  the  1st  and  Sd  were  not  proved ; 
the  Ski  and  ^thwere^  and  L.100  damages 
given.  In  such  a  case,  the  rule  is,  that  we  are 
to  give  expences  subject  to  modification ;  that 
is,  if  the  defender  can  shew  that  he  has  beoi 
put  to  expence  in  defending  against  these 
two  issues  on  which  he  succeeded,  this  sum 
ought  to  be  deducted  firom  the  pursuer's  ac- 
count 

Lord  Chief  Commissioner. — ^The  same 
principle  applies  here  as  in  the  case  of  Kirk 
and  Guthrie,  15th  December  1817.*~See  vol. 
I.  p.  280. 
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INVERNESS. 

PRESEKTy 
lORD  FITHILLT. 


Mackenzie  v.  Koss. 

1818. 

An  action  of  molestation;  dedarator,  and     \^-^f 
damages,  on  account  of  the  defender  havinir  Bomaffes 
»edT».d  ttooogl,  th«  p«,perty  rf  the  par-  ^~ 
suer^  and  repeatedly  pulled  down  a  march- 
dike  built  across  it. 

Defence.— -A  denial  of  having  illq;ally 
broken  down  the  march-dike,  or  used  any 
road  through  the  property,  to  which  he  had 
not  a  just  right  by  his  titles  and  immemo- 
rial possession. 


ISSUES.  j 


**  Whether  the  road  leading  through  the 
^  ptirsuar's  property  from  Taynauld  to  Ross- 
**  hill-House,  the  property  of  the  defender, 
**  was  first  made  by  the  defender's  father 
**  breaking  through  the  march-dike  that  se- 


1 


if 
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Mackekzie  **  parates  the  defender's  property  from  that 
Rom,  *^  of  the  pursuer ;  and  the  pursuer  having  en- 
^^  deavoured  to  put  a  stop  to  the  said  en-* 
^'  croachments,  hy  rebuilding  the  inarch-dike^ 
"  or  otherwise,  Whether  the  defender,  by 
^^  himself,  or  others  acting  in  his  name,  and 
*^  for  his  behoof,  have  broke  down  said  dike 
**  as  often  as  it  has  been  rebuilt,  or  at  least 

repeatedly,  and  continued  the  said  encroadi- 

ment  on  the  pursuer's  property,  by  using  it 
''  as  a  road,  tp  die  loss  and  damage  of  the  said 
^  pursuer?  or,      . 

''  Whether  the  said  road  has  been  used  as 
^^  a  public  road  from  time  immemorial  ? 

"  Damages  claimed  by  the  pursuer  in  the 
"  summons,  L.2000/' 

•  In  this  case  an  order  was  obtained  for  a 
view.  The  agents  could,  not  agree  on  the 
viewers ;  and  in  that  event,  55.  George  III. 
c.  42,  §  29,  provides,  that  "  six  or  more 
"  of  the  first  twelve  on  the  list  of  Ju- 
^'>  rors  returned  by  the  Sheriff,"  shall  have  the 
view.  The  subject  in  dispute  being  situate 
in  the  county  of  Ross,  the  Clerk  named  the 
first  six  on  the  list  returned  by  the  Sheriff  of 
|;hat  county. 
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•  Wben  the  ease  was  called  on  far  trial,         .  u^nmsza: 

Moncreiffy  for  the  pursuer,  objected^— ^A        RoU. 
party  in  general  has  a  right. to  challenge  the  viet^i^^CtTbe 
Jmyffic^  peremptorily,  and  for  caute.    But  county  where 
IB  the  ease  of  a  view,  he  is  excluded  from  this  dbpuw^'^ts*  1 
privilege  as  to  six  of  the  Jury,  by  the  J99th'  ^"^^®- 
section  of  the  Act.    The  agent  for  the  pur-  RussersForm 
stter  objected  to  the  three  named  for  the  de*  **^^™*  ^'  ^^' 
fender ;  and  th^e^ote  the  duty  devolved-  oh. 
the  Clerk,  who  named  these  three,  alon^  with 
others,  to  have  the  view. 

The  provision  is,  that  six  out  of  the  first 
twelve  must  be  named.  The  list  for  Inverness 
was  first  in  the  hands  of  the  Clerk,  and  aiso 
first  in  the  list  made  out  by  him,  and  was 
first  read  in  Court.  There  aire .  some  of  the 
vieweirs  to  .  whom  we  do  not  object ;  and  as 
there  is  a  provisdon!  that  the  trial  may  pro- 
eeed,  -  though  the  whole  liamed  have  not  had 
a  view ;  those  who  are  objected  to  may 
omitted,  'add  their  place  supplied  by  ballot. 


* 


Cockbum,  £9r^  tiie'di9£ender.4wTfais  i&  sayA/ 
kig  lliii^ case. cdsmot  be. tried  fj^irly,  or  even  tni. 
telSgibly*  -  '     /,       : 

.  No  protest  wa«^  taken  against  the  notnma:^ 
tion  by  the  Clerk ;  on  the  contrary,  the  pur* 
suer  was  named  his  own   shower,  to  point 
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Mackckzis  out  the  subject  in  dispute^  and  the  riew  pro« 
R^s.  ceeded.  NotwithstaQding  this,  he  now  does 
not  move  to  deUy.the  trial,  but  says  the  pro* 
ceedings  must  be  annulled,  that  he  may  e&> 
joy  the  imaginary  right  of  peremptory  dbal** 
lenge. 

There  is  bo  ground  in  law  for  this  objec- 
tion, as  the  Clerk  is  not  directed  t(^  make  a 
list ;  nor  is  there  any  provision  in  the  statute 
as  to  how  the  counties  are  to  be  arranged* 
It  is  the  principle  of  trial  by  a  Jury,  that  the 
Jurors  ought  to  be  from  the  vicinage ;  and, 
indeed,  there  is  no  method  by  which  gentle-' 
men  could  be  sent  from  Inveraesskshiie,  &r 
liie  purpose  of  taking  a  view  in  Ross^shire. 
The  case  is  not  provided  £»  in  the  Act^  of 
more  than  one  Sheriff:  it  therefore  was  a 
matter  of  discretbn  with  tbe  Clexjc,  v^nch 
county  should  be  placed  first    A  view  lias 
been  had ;  and  if  the  viewers  are  rejected^ 
we  must  move  to  delay  the  trials  as  it  cannot 
properly  be  tried  without  them.    The  safest 
way  is  to  allow  the  trial  to  proceed,  add  this 
discussion  c^  go  on  upon  an  applicatim  foa? 
a  new  trial;  but  if  we  are  forced  WiHtiAslk 
^t^LOut  the.  viewers,  the  whide  expence  may 
be  iucurred  to  no  purpose. 
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Moncreiff^j-^Jt  is  admitted  that  this  case 
is  not  provided  for.  It  is  six  out  cyf  the  first 
twelve,  which  shows  tiiere  must  he  a  list, 
coBfflstiiig  of  at  least  twelve;  and  there 
are  only  eight  from  Ross.  It  is  the  imi* 
versal  practice,  and  seems  sanctioned  hy  the 
90IJI  section  of  the  Act,  .to  follow  the  ex- 
ample of  the  Joslieiary  Court,  and  to  plaee 
first,  the  Jurymen  of  the  county  in  which  the 
drcuit  town  is  situated.  The  other  party  must 
sliow  a  positive  rule,  or  the  trial  cannot  pro- 
ceed on  this  view.  It^  is  a  fallacy  to  say  the 
Sheriff  cannot  send  the  Jurors  to  another 
bounty  :  he  may  dkt&A.  them  to  go,  and  there 
is  no  compulsitor  whether  the  place  is  situate 
in  his  own,  or  another  county.  A  fine  is  the 
(mly  compulsitor  to  make  them  attend  the  Cir- 
euit ;  and  there  is  no  fine  in  the  case  of  a  view. 

LfOBB  PiTMiLLir.—'There  is  no  preoedenl 
to  guide  me,  as  this  is  the  first  case  in  which 
the  agents  have  not  heen  able  to  agree  upon 
six-  out  <tf  the  tPufjrmen.  I  impute  no  blame, 
but  merely  state  the  fbct.  In  this  situation 
flic  Jury  Clerk  was  to  exercise  his  discretion ; 
and  he  has  dcme  what  app0i^ed^  to  him  fair 
and'right. 

T  must  consider,  Ut^  Tlie  enactment  of  the 
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MmcxExzit    statatd ;  and  2^  What  appears  necessary  in 
iioaw.        the  cireumstanoes  which  have  occurred. 

.  The  statute  does  not  contemplate  the  pre* 
cise  case  which  has  occurred :  The  SI9th  sec* 
tion  proceeds,  first  on  the  supposition  that 
parties  would  agr^e.;  but  if  they  differ,  then 
the  enactment  is«  that  six  or  more  of  the  first: 
twelve  on  the  list  of  Jurors  returned  by' the 
Sherifi^,  not  Sheriffs,  i^all  have  the  view.     It 
Qontemplates  only  one  return,  and  applies  to 
the  list  made  up  by  the  Sheriff,  not  tp  <pe 
i^nade  by  the  Cl^k.     But  there  are  returns 
hyjbm^  Sheriffs,  and  the  Clerk  may  arrange 
these  as  he  chooses.    The  Clerk  puts  this 
question  to  himself^  Shall,!  issue  a  precept 
to  the  Sheriff  of  Inverness  .  which  he  cannot 
eicecute,  and  may  thjerefore .  disobey  ?  Shall  I 
hpug  this  Court  into  the  situation  of  issuing 
a  precept  which  is  null  ?     He  thinks  this  im- 
pr<>pier,  dfB^  therefore  issues  the  precept  to  the 
Sheriff,  of  Ross,  who  is  bound  ;tQ  obey  i<^  and 
the  gentlemen  sore  bound  to  attend.    In  doing 
9/^  I  am  of  opin|:on.the   Clerk  did  right* 
Besides,  whe^.we  are  sdl  methere-^heii 
so  much  es^cmce  has  been  ino^rred-T-^wli^en,  a 
yi^  has  been;  had,^t  which  the  '*pur§uer  wajs 
present,  and  acted  as  a  shower — ^wheA  a  vi^w 
is  pfecessary  fronfi  j^f  n^ure  of  tb^  case— .|nd 
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when  it  would  be  so  inconvenient  to  go  through 
the  whole  of  this  again ;  even  if  I  doubted 
what  might  have  been  the  proper  course  to 
follow,  in  the  first  instance,  I  would  be  of 
opinion  that  the  trial  ought  to  proceed; 

If  there  is  any  spedal  objection  to  any  of 
the  viewers,  of  course  it  may  be  stated  as  a 
reason  why  he  should  not  be  on  the  Jury. 

To  this  decision  a  Bill  of  Exception  was 
tendered.  And  as  one  of  the  viewers  had 
been  appointed  tutor  to  the  defender,  Mr 
Cockbum  consented  that  he  should  not  be 
put  on  the  Jury  * 

It  was  stated  for  the  pursuer,  that  formerly  Pwof  onCom-. 

.  •  xmanon,  in  a 

there  had  been  a  question  as  to  this  road,  cauaeminst 
with  the  father  of  the  defender ;  and  after  the  defender, 

I*  *         Ml.     3         •!.•  o  I*  At         •,     relative  to  the 

discussion,  the  depositions  of  some  of  the  wit-^  same  sui^ect 
nesses  who  were  proved  to  be  dead,  were  read,  ^i^  m  >^ 

dence  after  the 
death  of  the 

Matheson  opened  the  case,  and  stated  ^tneisea. 
the  &cts*    He  would  prove  that  there  was  no 
road  in  the  situation  contended  for,  till  the 
late  Mr  Ross  made  it  in  179<I,  when  he  im- 


*  ^QQ  potty  pp.  20  &  28. 
B 
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^AmLw»^%v[   properly  shut  up  another  road ;  till  that  time^ 
]jto89.       1^0  one  had  any  interest  that  there  should  be 
a  road  where  the  defender  wishes  to  establish 
we. 

Cockbum,  on  the  other  hand,  said  he 
would  prove  there  had  always  been  a  road  in 
the  direction  contended  for;  and  the  Jury 
must  take  this  positive5  in  opposition  to  the 
negative  evidence  which  had  been  produced. 

Moncreiffl — ^The  defender  has  no  right  to 
this  road  by  his  titles,  and  must  therefore  prove 
immemorial  possession.  To  this  extent  he  is 
the  pursuer,  and  bound  to  prove  his  case.  He 
has  only  proved  that  some  persons  broke 
down  the  fence,  or  went  over  it,  whidi  is  not 
uucommon,  where  there  is  no  road. 

LoEB  PiTMiLLY. — This  is  purely  a  qmh 
tion  of  fact,  unmixed  with  law.  But  before 
stating  the  evidence,  I  may  mention,  that  it 
will  not  be  sufficient  for  the  defender  to 
prove,  that  he  or  others  went  clandestinely 
by  this  road.  The  question  is.  Whether 
the  possession. was  clear  and  undoubted  ? 

In  the  Court  of  Session,  the  averments 
were  so  opposite,  that  they  sent  this  issue  to 
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liave  the  fact  ascertained.  The  pursuer  says, 
there  was  no  road  till  it  was  made  by  Ross— 
that  there  was  a  march- dike  across  what  is  now 
the  road — and  that  the  dike  was  repeatedly 
rebuilt,  when  pulled  down  by  the  defender;  and 
being  the  pursuer,  he  is  bound  to  prove  his 
averments.  On  the  other  haind,  the  defender 
says  there  was  always  a  road  here,  and  he 
must  prove  immemorial  possession. 

There  is  much  important  proof  on  both 
sides,  and  the  Jury  must  consider  and  come 
to  a  conclusion  as  to  which  is  right.  It 
is  my  duty  to  state  the  important  pmnts, 
and  I  shall  do  so  without  encroaching  upon 
the  province  of  the  Jury,  by  even  hint- 
ing an  opinion.  (His  Lordship  then  read  9 
Goncdderable  part  of  the  evidence  on  each  side.) 
The  result  of  the  evidence  is,  that  the  witnessefl 
hr  the  pursuer  state  that  there  was  no  trackj 
snd  no  slap.  Those  for  the  defender  agre« 
that  there  was  a  road  and  a  slap. 

A  general  finding  for  the  pursuer  orde^* 
fender  is  sufficient;  but  it  is  quite  compe* 
tent  to  find  specially  the  facts  you  consider 
proved. 

•<  Verdict  for  the  defender/' 


so 
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Manereiff  and  Matheton  for  the  Punaer. 
Cockbum  and  Maitland  for  the  Defender* 

(Age&tSi  Jamet  Pedie^  w.  0.  and  Joteph  Gordon^ 


w.  a.) 


Direction  by  a 
Judge  in  a 
matter  preli- 
mtnarj  to  a 
Trial,  not  a 
subject  for  a 
BiUofExcep. 
tiona. 


lUhJime  1819.*— A  motion  was  made  (ia 
presence  of  the  three  Lords  Commissioners)^ 
that  Lord  Fitmilly  should  be  authorised  to 
sign  the  Bill  of  Exception  in  the  above  case* 

LoHD  Chief  Cokmissionee. — ^Wemust 
refuse  this  application^  as  it  relates  to  a  mat- 
ter preliminary  to  a  trial.  If  granted,  it 
would  be  set  aside  in  the  House  of  Lords  for 
irregularity.  Bill  of  Exceptions  not  being, 
the  remedy  for  such  a  proceeding*  It  is  like 
an  objection  to  the  notice  or  summons  of  a 
witness,  which  may  occasion  what  is  termed  a 
mis-trial ;  the  remedy  for  which  is  not  a  Bill 
of  Exceptions,  but  an  application  for  a  new 
trial. 
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1818. 

Mackenzie  v.  Ross.  s^t^abw^u. 

An  action  of  molestation,   declarator,   and  Bunages 

1  tf*i*i*ii  •      daimw  lor 

damages,  for  navmg  built  a  house  on  a  muu>  building  a  hut 
said  by  the  pursuer  to  belong  to  him.  of  the  pSEuS^ 

Defence. — The  house  is  not  built  on  the 
pursuer's  property ;  nor  did  the  defender  ever 
molest  the  pursuer  in  the  possession  of  his 
property, 

ISSUES. 

**  Whether  the  defender,  by  himself,  or 
^  his  tenant  Donald  Munro  M'Finlay,  has, 
'^  without  the  pursuer's  consent,  and  to  the 
**  loss  and  damage  of  the  S£ud  pursuer,  erected 
^  a  house  in  the  neighbourhood  of  the  village 
^  of  Tollie,  upon  a  part  of  the  Muir  of  Tol- 
^'  lie  formerly  belonging  in  common  proper- 
'*  ty  to  the  predecessors  of  the  pursuer  and 
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Macxsnsis  **  defender  in  their  respective  lands,  but 
K^is.  **  which,  by  a  contract  of  division  of  said 
*•  muir,  entered  into  betwixt  the  pursuer's 

grandfather  and  the  defender's  predecessors 

in  the  lands  of  Milncraig,  in  the  year  1757, 
**  became  the  exclusive  property  of  the  pur- 
"  suer? 

**  Whether  the  defender,  by  himself  or  his 
«*  foresaids,  have  committed  other  encroach* 
^*  ments  on  the  parts  of  said  muir,  his  the 
**  pursuer's  exclusive  property,  as  aforesaid, 
^*  by  cutting  and  paring  the  surface  thereof, 
"  and  carrying  off  the  same  for  fuel,  to  the 
"  loss  and  damage  of  said  pursuer. 

*'  Damages  claimed  in  the  summons 
•*  L.2000," 

The  muir  of  Tollie,  which  it  was  said  had 
been  possessed  in  common,  was  divided  by  a 
contract  in  1757,  in  terms  of  which,  the  pur- 
suer was  to  have  1600  yards,  from  the  bum 
.  of  Tollie  westward,  and  the  defender  1200, 
from  the  bum  of  Tomatten  eastward.  It 
was  alleged  that  the  defender  had  built  a  hut 
on  the  portion  assigned  to  the  pursuer,  and 
the  present  was  an  action  to  ascertain  the 
rights  of  the  parties  to  the  ground. 

When  the  case  was  called  on  for  trial,* 
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the  sauld  olgection  was  taken  to  the  viewers  MiicKBu^n: 
as  in  the  above  case,  and  was  again  repelled.*        How. 

The  first  witness  for  the  defender  was  call-  ^"^v^*' 
ed  to  prove  the  state  of  possession. 

Monere^. — There  is  nothing  in  the  issue  Proof  of  pos. 
to  warrant  this.  The  deed  in  1 7^7  is  regular  muir  lOiowed, 

1  «      •  1     1        T  y  on  ui  iflsuo  IS 

and.  probative;  and  the  Jury  are  merely  to  toencnwch. 
say,  from  the  proof,  whether  this  part   was  ^^the  pwlr^. 
given  by  it  to  the  pursuer.      The  Jury  are  Zr^fj^' 
not  to  set  aside  a  regular  mutual  contract,  by  ^^^^  ^^ 
a  proof  of  the  state  of  possession.   The  Court 
have  not  power  to  send  such  an  issue. 

Cockburn. — The  pursuer  only  says  that  a 
contract  did  exist,  and  that  parties  acted  upon 
it.  If  the  question  depended  entirely  on  the 
contract,  the  Court  would  have  called  for  it, 
and  not  have  sent  the  case  to  a  Jury ;  but 
they  were  aware  that  there  might  be  other 
eontraets,  or  that  this  might  never  have  beeft 
acted  upon. 

LiOED  FiTMiLLY. — The  averments  by  the 
pursuer  are— 
1.  That  this  is  part  of  the  muir  of  Tollie* 


See  unfCf  p*  17 ;  Scjpostf  p.  28. 
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2.  That  the  miur  was  divided  in  1757- 

3.  That  a  hut  has  been  built  by  the  defends 
er,  on  the  share  allotted  to  him,  the  pursuer. 

The  defender  neither  admits  nor  denies  the 
existence  of  the  contract ;  and  he  might  have 
added,  that,  if  it  did  exist,  it  was  departed 
from ;  and  then  there  would  probably  have 
been  an  issue  on  the  subject.  But  the^e  is 
no  question  whether,  if  the  contract  exists, 
it  is  binding. 

The  hut  is  built  so  near  the  line  of  march, 
that,  in  my  opinion,  it  is  important  to  fix  the 
possession,  as  au  article  of  evidence,  in  a 
doubtful  case,  to  shew  the  precise  line  allot- 
ted by  the  contract  1757.  I  admit  this  evi- 
dence,  that  I  may  know  all  that  I  can  know 
0S  to  this  fact.  Perhaps  on  hearing  the  whole 
J  may  change  my  opinion. 

Moncreiff^. — I  must  tender  a  Bill  of  Ex*- 
ception,  to  entitle  me  to  question  the  verdict. 

Lord  Pitmilly. — I  have  taken  a  note, 
that  I  find  it  competent  to  examine  the  wit- 
ness as  to  the  possession  of  the  muir  since  17fi7. 

Moncreifff  in  opening  the  case  contended, 
that  the  questions  were,  l^f.  Whether  the  hut 
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vas  built  ?     2e?,  Whether  it  was  on  ground    MAcnirsa 
fonnerly  oommon  ?  8i^»  Whether  it  fell  under 
the  division  made  by  the  contract  ?     It  is  not 
competent  to  try  tha  validity  of  the  contract, 
PI  whether  it  is  cut  down  by  prescription. 

Cockbum.'^We  admit  having  directed 
the  building  of  the  hut;  and  the  only  ques- 
tion is.  Whether  had  we  a  right  to  do  so  ? 
or  Whether  is  it  built  on  the  property  of  the 
pursuer  ?  The  pursuer  must  prove  that  the 
hut  is  built  on  his  exclusive  property:  he 
has  not  proved  ^y  thing  as  to  the  possession 
fflnce  1757;  and  you  must  hold  that  the  con* 
tract  was  never  acted  upon : ,  we  cannot  prove 
that  it  was  not  acted  upon ;  and  it  is  a  singu* 
lar  £act,  th^t  the  defender  did  not  know  of 
the  existence  of  the  contract  till  eight  days 
ago.  It  is  proved  to  have  been  possessed  in 
common  subsequent  to  17^7;  and  at  the 
place  in  questi(mf  there  ^re  XM>t  1600  and 
.1200  yards,  which  ^e  the  measures  stated  in 
the  contract. 

Mdncreiffl*^Thexe  is  no. difficulty  in  this 
question*  The  whole  pleading  on  the  other 
dde  was  to  shew  that  the  contract  was  done 
away  with.     His  L<Nrdship  held)  that  this 
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MAC]tfi»2is  evidence  could  not  cut  down  the  contract^  but 
Ro«i.  was  admissible  to  shew  on  which  property 
the  hut  was  built.  The  hut  is  far  within 
the  part  belonging  to  the  pursuer.  It  is  not 
enough  for  the  defender  to  prove  the  hill  com* 
mon  after  the  contract ;  he  must  daim  it  aa 
his  property. 

Lord  Pitmilly.— In  the  course  rf  th* 
proof,  I  had  occasion  to  express  my  opinioil 
of  the  nature  of  the  issue,  and  the  points  yon 
ought  to  keep  in  view.  They  are,  whether 
before  1757  the  muir  of  T4llie  was  comikKns 
to  Ardross  and  Milnoraig  ?  Whether  this  pro« 
perty  was  divided  in  1757,  by  a  contract? 
and  Whether  the  hut  was  built  on  that  part  of 
it  which  ceased  to  be  common,  and  was  given 
to  Ardross  ? 

We  are  tied  down  to  the  issue,  and  are  not 
entitled  to  wander  into  the  summons  and 
other  proceedings.  The  defender  says  the 
contract  is  dead,  and  lost  by  prescription. 
This  is  a  good  allegation  in  the  proper  plaoe^ 
but  not  here.  If  you  are  satisfied  that  there 
was  a  contract  in  1757,  you  must  give  effect 
to  it,  though  you  may  think  it  was-  not  acted 
upon. 

That  there  was  a  common  in  the  property 
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is  clearly  proved.  The  extract  also  proves^  MMxtvzm 
diatihere  was  a  contract ;  and  this  is  not  to 
be  done  away  by  usage  or  prescription. 
The  whole  case,  therefore,  turns  on  the  ques* 
tion,  whether  this  part  was  given  to  Ardross. 
It  is  near  the  march,  •  and  close  on  Mihi- 
eraig ;  but  it  is  difficult  to  say  on  which  side, 
lam  happy  that  there  was  a  view,  as  it  is  a 
tsae  most  fit  for  it.  The  pursuer  must 
make  out  his  case,  and  prove  that  this  hut  is 
on  his  property.  If  he  has  left  it  doubtful^ 
you  must  find  for  the  defender. — (His  Lord- 
ship then  gave  a  summary  of  the  evidence.) 
---If  you  find  for  the  pursuer,  it  will  be  pro- 
par  also  to  assess  the  damages,  which,  I  sup- 
pose^  vfill  be  the  smallest  coin.  If  he  has  not 
made  out  his  case,  then  you  will  find  for  the 
defender. 

*♦  Verdict  for  the  defend^*.** 


Moncreiff^axid  l^aiheson  for  the  Pursuer. 
Cockbum  and  Maitland  fbr  the  Defender. 

(Agents,  Janie9  Pedie^  w.  &  and  Jotej^  Gordon^  w.  s.) 


This  case  wa,5  tried  on  Saturday ;  and  in 
order  that  part  of  the  Jury  might  return 
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home^  the  counsel  consented  to  ballot  for  the 
Jury  to  try  another  question  between  the 
same  parties^  set  down  for  trial  on  Mon* 
day.  The  same  Jurymen  who  had  the  view 
in  the  case  above  reported,  had  also  been 
viewers  in  the  case  to  be  tried  on  Monday ; 
and  when  the  Court  met  on  that  day,  Mr 
Moncreiff  again  tendered  a  Bill  of  £xcep« 
tions  to  the  decision  that  the  viewers  were 
to  form  part  of  the  Jury,  and  did  not  proceed 
to  trial. 

In  both  the  cases  reported  above,  applica* 
tions  were  made  for  new  trials,  which  were 
refused.  Both  were  carried  to  the  House  of 
JLiords  by  appeal,  and  both  appeals  dismissed. 


ABEBDEEN. 

PBESEKT, 
XOKX>  riTHXLLT. 


181ft 
September  2ft 


Peter  v.  Terbol. 


An  apprenUce  SUSPENSION  by  au  apprentice  and  his  cau- 

workrU'  tioner,  of  a  charge  by  a  master,  to  compel 

k^b^r  performance  of  the  conditions  of  indenture- 

his  txadck 
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ISSUES. 


^*  Whether  the  suspender  WiUiam  Peter 
^  being  bound  apprentice  to  the  charger,  bjr 
'^  articles  of  indenture  bearing  date  12th 
'^November  1814,  and  referred  to  in  the  bill 
'*  of  suspension,  did,  in  the  month  of  February 
^  1817,  desert  the  service  of  the  said  charger* 
"  contrary  to  the  conditions  and  stipuktions 
^  of  said  indenture ;  or  whether,  on  said  oc* 
^camoTt,  the  charger  turned  the  suspender 
^  out  of  his  service,  for  refusing  to  per&rm 
^'  services  which  did  not  fall  within  the  terms 
^^  of  the  indenture  ? 

<«  Whether  the  suspender,  since  his  dismis- 
^  sal  as  aforesaid,  has  sundry  times  offered  to 
*'  return  to  the  charger's  service,  and  serve 
^out  the  remainder  of  his  apprenticeship, 
*<  according  to  the  conditions  of  his.  inden- 
''  ture  ?•* 

The  parties  differed  as  to  the  facts ;  the 
defender  alleging  that  the  pursuer  left  his 
service ;  the  pursuer,  on  the  other  hand,  stating 
that  he  was  turned  off  by  his  master,  on  ae« 
count  of  having  refused  to  do  menial  services, 
not  in  the  line  of  his  trade ;  and  that  he  had 
offered  more  than  once  to  return  and  serve  out 


90  CASES  TRIED  IN  Sept-  W, 

bis  time,  on  condition  that  he  was  to  be  em- 
ployed solely  in  his  trade. 

After  the  case  was  opened  for  the  pursuer. 
Lord  Fitmilly  suggested,  that  before  calling 
parole  evidence,  the  indenture  ought  to  be  put 
in  evidence. 


Letters  of  Gordon^  for  the  pursuer,— The  indentore 

L7»o^'re.  is  not  here,  but  it  is  narrated  in  the  homing 

ceived  as  evi-  j 

denceofthe.      ancl  SUSpeUSlOU* 
terms  of  an  in« 
r  enture  nar- 

ttedinthem.  j^q^j,  Pitmilly.— The  indenture  itadf 
should  have  been  here ;,  but  in  the  infancy  of 
this  institution,  mistakes  Will  occur ;  and  as 
the  defender  founds  on  the  indenture,  and  the 
case  cannot  be  tried  without  knowing  the 
terms  of  it,  these  documents  may  be  hdd 
sufficient  to  shew  the  terms. 

^^urokevidence      A  wituess  for  the  defender  was  asked  if  he 

oit^^Z  carried  from  the  defender  a  letter,  offering 
cument  reject.  ^  ^^^^^j^  ^j^^  ^^^^^  ^  arbitration  ? 

Load  PitmillV. — It  is  impossible  to  re* 
ceive  parole  evidence  of  the  C(mtent6  of  ft 
written  document. 

(To  the  Jury.) — ^The  issues  in  this  case  are 
80  clear,  as  to  require  no  explanation*  The  first 
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depends  on  the  nature  and  extent  <^  the  in«- 
'  denture.  The  indenture  ought  to  have  been 
here ;  hut  though  it  is  not»  we  have  evidence 
of  the  terms  of  it,  in  the  diligence  raised  upon 
it  The  important  clause  is  that  by  which 
the  master  engaged  to  teadi  the  pilrsuer  his 
trade.  The  terms  of  it  are  clear,  and  by  it 
the  master  and  apprentice  are  only  bound  in 
relation  to  the  trade.  If  the  apprentice  agrees 
to  go  out  of  his  trade,  well ;  but  he  is  not 
bound  to  do  so.  If  it  had  been  alleged  that 
there  was  a  separate  contract  to  the  contrary, 
the  party  making  the  allegation  would  have 
been  bound  to  prove  it ;  but  there  is  no  such 
question  here,  and  it  is  not  proved.  Some 
evidence  was  adduced  as  to  the  custom  of  the 
country,  but  no  such  question  is  here;  the 
only  question  is  on  the  indenture,  which 
is  the  foundation  of  the  contract ;  and  I  sub- 
mit it  to  you,  as  a  proposition  in  law,  that 
when  the  terms  of  an  obligation  are  dear,  we 
are  not  entitled  to  explain  them  by  custom. 

The  second  issue  is.  Whether  the  pursuer 
offered  to  return  to  the  saddlery  business  ? 
The  oflfer  is  proved  by  the  letter  and  two  wit- 
nesses ;  and  at  the  time  of  the  offer,  there 
was  an  opportunity  of  explanation ;  but  the 
master,  instead  of  this,  told  him  he  might  go 
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about  his  business,  unless  he  would  do  what 
TsRBox..     he  gave  him  to  do. 

If  you  are  satisfied  that  he  was  turned  off 
for  refusing  to  do  what  he  was  not  bound  to 
do,  and  that  he  offered  to  return,  then  you 
may  find  for  the  suspenders. 

<*  Verdict  for  the  suspenders  on  both 
**  Issues." 

Jamet  Oordan,  for  tbe  Ptrnaer. 

Maidment,  for  the  Defender. 

(▲gentSy  J.  R.  Skinner  J  w.  g.  and  Jatnet  3PCook^  w.  i.} 


ABERDEEN. 

PRES£KT, 
LOBD  PXTMILLT* 


^  ^^^l^'  ^  '  Fbazee  v.  Maitland. 

September  26« 


Buildings  on  a  Thi0  case  relates  to  the  value  of  buildings 

fiurm  found  to  .    ^  /» 

have  been  erec-  erected  ou  a  larm. 

ted  bya  tenant. 

ISSUES. 


"  1st,  Whether  the  wings  of  the  farm-house 
*'  of  Gatestde  were  erected  at  the  expence  of 
« the  then  landlord,  Mr  Leith,  of  Freefield  ? 
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*  ^*  2dy  Whether  llie  <^ees  on  the  mi  ftrai      nucn 
"  were  suitable  to  the  said  fkrtn,  in  point  of   maitxavd. 
"  size  or  extent  ?** 

Mr  Frazer,  the  landlord,  fiuled  to  appear. 
Lord  Pitmilly  observed,  that  it  would  be  ne« 
cessary  to  prove  the  notice  of  trial ;  and  that, 
as  he  wished  rather  to  overdo  than  to  omit 
any  thing  in  so  singular  a  situation,  Mr 
Brown,  Clerk  of  Court,  was  put  on  oath,  and 
produced  a  letter  from  the  pursuer's  agent, 
stating  that  he  did  not  mean  to  appear. 

An  affidavit  was  also  produced,  that  the 
agent  had  got  notice  by  proviso. 

Four  witnesses  were  then  examined. 

• 

LomD  Pitmilly.— As  the  pursuer  has 
not  appeared,  the  question  is,  whether  the  de-' 
fender  has  proved  his  case.  There  is  ho  h,v^  . 
in  the  case.  Much  evidence  could  not  be  ex- 
pected,  as  the  buildings  were  erected  40  years 
ago ;  but  one  witness  swore,  that  he  was  em- 
ployed  at  the  building ;  and  another  swote  to 
his  belief  that  the  buildings  were  erected  by 
the  tenant.  This  is  legal,  and  sufficient  evi- 
dence in  support  of  the  direct  testimosDy  tQ 
a  &et  so  remote. 
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FmAssft         On  the  second  Issue,  there  are  two  aceu« 
MaitLkd.    r»te  and  distinct  witnesses. 

^^  Verdict  for  the  defender  on  both  Issues.** 

Gordon,  for  the  Defender. 

(Agents,  Arthur  Cam^tt^  w.  &  and  John  Morrisouy  w.  8.) 


ABERDEEN. 

PRESENT, 
lORD  PITMILLr^ 


SeptSSr  2S.  FOEBES  V.  TaYLOE, 

^^"^e^^s  Suspension  of  a  charge  on  a  precept  of 
S?  ^t^I  ejection,  founded  on  the  Act  of  Sederunt 

tionwasnot       1756, 
gt^en. 

ISSUES. 


*' Whether,  at  the  time  the  diaigers 
V  brought  a  summons  of  removing  against  the 
f^siupender  in  February  1817,  the  suspender 
*^  was  due  the  chargers  a  full  year's  rent  of 
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"^  the  farm  0^  Quilqtt^}^  held  by  him  firwi 

'*  them  in  lease  ?  'Bmnaau 

"Whethei*  the  firuspender  ofifered  certain 
^persons  as  cautioners  to  the  chargers,  or 
"  their  agdnt  ?  and  Whether  the  chargers,  or 
*'  their  agent,  duly  intimatcfd  to  th^  suspenld>* 
^  er,  previous  to  the  date  of  the  decree  of  re«* 
**  moving,  upon  the  9th  day  of  June  1817> 
^  that  they  Would  not  accept  of  the  said  per«* 
*^  ions  as  cautioners  ? 

"Whether,  on  Or  abotit  the  2d  day  of 
*'  June  1817>  the  proposed  cautioners  dedined 
^  to  become  cautioners  for  the  suspender,  at 
'^  a  communing  at  Schivlis  House^  in  presence 
"^  of  the  charger,  Mr  Forbes,  and  the  sua* 
*'  pender  himself  ?** 

This  case  was  called  on  for  trial  on  Moil^ 
day.  On  Saturday  a  minute  had  been  given 
in,  consetiting  that  the  Jury^  to  try  it,  should 
then  bd  ballotted,  in  order  that  the  other  Jti- 
tors  might  be  relieved  from  their  attendaince. 
On  the  dtay  of  trial,  the  Giuri  waited  fdr 
^me  timcf,  before  eithet  comti^l  or  agfent  f6t 
the  defender  appeared.  At  laiSt  the  dgent 
Was  seen  ratering  the  Court;  and  bdng 
eaUed  on,  stated  that  he  had  abandoiied  Idi 


$6  CASES  TRIED  IN  SepU  28, 

rmxti      <Me.    In  these  drcumstances.  Lord  Htmilly 
tJbjmil     stated,  that  the  agent  ought  to  r^otiaiii  in  * 
Court,  afid  be  examined  before  the  Jury« 
•    The  notice  of  trial  was  read  from  the  fe* 
cord,  and  the  minute  consenting  to  the  ballot 
for  the  Jury,  put  in  evidence.     The  agent 
was  then  called  and  examined.    He  stated 
that. he  had  been  agent  for  the  defender,  but 
that  he  had  given  up  the  case  three  weeks  ago-; 
that  he  had  seen  the  party  last  n^ht,  and 
iBKplained  to  him  that  he  would  not  defend  it. 
Two  witnesses  were  then  examined  on  the 
ftcts  of  the  ease,  and  the  def^der  esXkd  as  a 
Iuiv«r,  to  produce  his  receipts  for  rent. 

LfORD  PiTMiLLY. — This  is  an  unfortuw 
nate  dispute  between  a  landlord  and  te- 
jnant  ; 

On  the  first  Issue  to  ^ove  the  tenant  in 
aorear,  he  is  called  to  produce  his  receipts. 
These^  he  st^^i  he  put  into  the  hands  of;  ^ 
jMBCson  who  is.iH^t  her^  to  produce  them. 
The  second  question  is,  whether  he  pff^re^ 
caution.  A  witness  has  proved  that  the  bond  c^ 
caution  he  ofi^ed,  was  conditional;  and  thajt 
the  caujdoner  afterwards  withdrew*  The  third 
if  J  a  sequel  t(t  the  second ;  and  the  eviden$!^ 
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In  reference  to  what  had  been  said  on  a 
former  day  by  one  of  the  counsel^  as  to  the 
hardship  of  subjecting  a  party  to  the  great 
expence  and  trouble  of  a  trial  by  Jury,  in  a 
ease  of  only  a  few  pounds  vahi^ 

Lord  Fitmilly,  before  dismissing  the 
Jury,  observed  >— I  have  no  doubt  that  th|s 
mode  of  trial  will  be  found  most  beneficial ; 
and  I  hope  cases  of  small,  as  well  as  great  Hqp- 
portance,  will  come  to  be  tried  in  this  manner^ 
Hitherto  no  diflSculty  has  arisen  from  the 
Jury,  who  are  the  essential  part  of  the  insti*- 
tution.  Any  difficulties  that  have  arisen, 
have  been  from  the  counsel  and  the  Court* 

Counsel,  from,  their  anxiety  to  do  enoqgii, 
have  called  witness  aft^.  witness,  and  trei^ted 
every  case  as  if  it  was  a  cause  celebre;  but 


m,  it  I  consider  sufficient.  If  you  axe  of  the  WtmaM 
same  opinion,  the  simile  way  is  to  find  for  the  TAwoa; 
piursuer  on  the  three  Issues. 

9 

**  Verdict  for  the  pursuer." 

Jam$s  Oardon,  £»  the  Partner. 
(Agents,  P.  Infiuty  and  F.  MC^^k^  w.  s.) 


i  • 
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TMtsEi      wlien  this  mode  of  trial  is  bettar  understood, 
TAnoB.      I  hope  (^tses  of  smalls  as  well  as  great  imi» 

portapce,  will  be  tried,  and  without  gre^^t  e^<!> 

pence. 
The  Jury,  the  essential  part  of  the  iustitu- 

tion,  has  always  done  its  duty,  by  an  honest, 

upright,  and  deliberate  consideration  of  the 

questions  broiight  be&re  them. 


PRESENT, 
LORD  PITMILLY. 


i«i«»       Hamilton  and  Others  v.  Hartey  and 

Othees. 


Iteductipo  <m    REDUCTION  of  the  conveyance  of  an  heri- 
»!ni^de.      table  property,  on  the  ground  of  mental  de- 

langement  ancl  idiocy* 


issues. 


**  1st,  Whether,  in  spring  1T99,  when  the 
^*  trust-disposition  in  &your  of  Andrew  Ait- 
•*  chison,  the  defenders'  author,  was  executed, 
f^  ^  late  Captain  Hamilton  was  in  a  state  of 
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^  insanity^  and  whether  he  contiQued  in  tittt  HA]ax.«o]r,«c- 
^  dtuatian  until  the  time  of  his  death  ?  HAarxr,  Ac 

**  2d,  Whether,  at  the  date  of  the  alleged 

**  sale  of  the  lands  of  Garthumlock,  referred 

*^  to  in  the  process  between  the  said  Andrew 

^  Aitchison,  as  trustee  for  Captain  Hamil* 

*^  ton,  and  the  late  John  Harvey,  the  said 

**  John  Harvey  was  in  the  knowledge  that 

^  the  said  Captain  Hamilton  was  in  a  ^state 

**  of  insanity  ? 

^  Sd,  Whether,  before  the  said  transaction 
^  was  concluded,  or  before  the  said  John 
^  Harvey  had  made  the  alleged  expenditure 
**  upon  the  property,  as  specified  by  the  ac» 
"  counts  in  process,  the  said  John  Harvey  was 
^  specially  warned  of  the  objection  that  lay 
^  against  Aitchison's  title  to  sell  the  lands^ 
^*  and  put  upon  his  guard  against  concluding 
*^  the  sale^  or  pa3ring  the  price,  or  common* 
^  dng  or  continuing  any  operations  on  the 
^  property  ? 

^  4th,  Whether  the  sum  of  L.S125,  the 
^*  price  paid  for  the  lands  by  the  defender,  was 
*^  a  fair  and  adequate  price  at  the  date  of  the 
^'  sale,  and  whether  the  said  sale  proceeded  at 
^  the  instance  of  heritaUe  ereditors  ?'* 

The  late  Mr  Hamilton  was,  for  some  timo 
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HAiox^oir AS.  before  his  death,  in  a  state  of  mental  derange^ 
Ha&vey,  &c  ment ;  and  it  was  alleged,  and  ultimately 
^*nr^     found  in  a  diffevent  action,  that,  while  in  this 
state,  Mr  Aitchison  obtained  his  signature  to 
a  trust-deed,  empowering  him  to  [sell  Gkur^ 
thumlock.     The  heritable  creditors,  anxious 
to  obtain   payment,   urged    Mr  Atchison 
to  seH,  otherwise  they  would  be  under  the 
necessity  of  forcing  a  sale,  under  the  clause  in 
their*  bond.     He  accordingly  advertised  the 
lands  for  a  public  sale ;  but  the  upset  price 
was  not  offered^  and  he  sold  the  land  privately 
to  Mr  Harvey.   This  acti(m,  brought  in  1 810, 
by  the  son  of  Mr  Hamilton,  and  Mr  Bowier^ 
his  curator,  was  for  the  purpose  of  settiDg 
asdde.  that  sale,  on  the  ground  that  Mr  Ha-* 
milton  was,  at  the  time  of  executing  the  trusts 
ideed,  in  a  state  of  *'  melancholy  mental 
^^  derangement  and  idiocy.*'    The  defenders 
admitted  the  &ct,  that  Mr  Hamilton  had 
been  insane,  but  pleaded  fhat  this  could  not 
affect  their  right,  as  Mr  Harvey  did  not  ktfow 
it^at  |he  time  of  the  sale,  and  made  the  pur*' 
tiiase  from 'Aitchison,  who  acted  under  a  re^ 
gular  trust-deed. 
Agency  sub-         The  fitst  wituess  called  for  the  jmrsuers  waa 
j^Sytoa** '  Mr  Bower,  who.was^married  to  the  aunt, 
witness.  iad^hiMl  bei»i  appointed  by  the  Court,  curator 

to  young  Hamilton. 
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J^rey^  for  the  defend^T8«*~It  is  impofi-  HAMiLxoir^ab^ 
able  to  receive  him.  He  is  a  Jiarty  in  the  ac*  haweV,  «& 
tion*— *he  acted  as  agent  ever  since  the  case 
b^an-^and  is  a  relation  within  the  d^rees 
exduded  from  giving  testimony. 

Cln-h^  for  the  pursuer^-r-Mr  Bower  was 
curatcn:  to  the  pursuer  at  the  time  this  action 
was  brought,  l>ut  Jiis  curat<^  lap«ed  three  of 
four  years  ago,  by  t}ie  pursuer  oomiugK>f  age. 
Tutors  and  curators  are  good  witnesses*;  ^nd 
bdng  nominally  a  party  is  no  .objection^ 
which  reduces  this  to  the  simple  objection  of 
agency.  Agency,  though  at  one  time  a  good 
olgection  to  a  witness,  is  no  longer  so  by  the 
law  of  Scotland — M'Latchie  v.  Brand;  l^tk 
November  1771-— J/.  16,776 ;  M^  A]^e  x^y 
M'Alpine,  Sid  December  ISQ^-^M*  App. 
Wttness ;  Reid  v,  Gardyne,  10th  July  ISIS. 
In  Hichardson  v*  Newton,  30th  November 
]L815,  the  Court  refosed  to  allow  the  exami- 
nation of  one  agent ;  but  there  must  have 
be^n  other  objections,  as  in  the  same  case  the 
examination  of  another  agent  was  allowed* 
In  Clark  v.  Thomson,  in  the  Jury  Court,  an 
agent  was  i^dmitted  to  prove^a  hand-writing.. 

There,  is  no  ground  in  reason  or  principle 
&r  rejecting  the  evidence ;  and  if  it  is  tQ  be 
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HAHiL.r<Mr,&c  decided  by  aitthority,  there  are  many  judg- 
Hak^,  &c  merits  of  the  House  of  Lords,  where  the  ob- 
jeetioft  has  beeu  nniformfy  repelled,  though 
undoubtedly  the  Court  of  Session  have  been 
most  unwilling  to  ad^  thc^  principle. 

Jeffrey. — I  do  not  dispute  that  tutors  and 
curators  have  been  received;  though  nominal^ 
ly  parties  in  the  action ;  but  this  case  com- 
bines with  that  character,  the  character  of 
agent.  It  is  admitted  that  the  action  was 
brought  and  conducted  by  the  advice  of  this 
person ;  in  fact,  it  is  his  own  case ;  he  pays 
the  expenee  of  conducting  it,  and  has  an  in- 
terest. His  wife  is  next  heir  to  the  es« 
tate ;  and  she  being  aunt  to  the  pursuer,  her  ^ 
husband  is  an  incompetent  witness.  Aa 
agent  can  only  be  received  where,  from  tk^ 
nature  of  the .  case^  there  ir  a  penuria 
testium-^lisjig,  16th  Nov^nber  1814.  la 
the  present  instance,  the  defender  says  that 
the  fact  to  be  proved  was  universally  known. 

The  objection  is  much  weakened  by  stating 
it  as  merely  agency.  He  has  to  this  hour 
acted  as  dominus  litis,  and  has  been  more 
active  than  is  proper  even  in  a  party. 

Agency  is  said  to  be  no  longer  an  objec- 
tion.   M^Latchie's  was  a  most  limited  case 
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of  agracy ;  and  in  the  later  case  of  Sundius  v.  HArnvtw^ke. 
Sheriff,  n.  r,*  ^  ivitness  was  rejected,  as  he  Hakitet,  ac 
had  been  present  at  one  consultation;  and 
the  Coiurt  adhered,  on  a  remit  from  the  House 
oihoT^  Reid's  case  shews,  that  if  he  is  more 
tban  nominal  pursuer,  he  cannot  be  received, 

LoBB  PiTMiLL  Y,-^By  the  forms  of  Court, 
the  debate  is  concluded ;  but  I  wish  to  hear 
what  is  to  be  said  aisi  to  the  f^ictof  the  agency^ 

Clerk.'^lt  is  no  good  objection,  that  a 
person  is  nominal  pursuer,  heir,  tutor,  gt 
agent ;  and  if  these  objectipns  9xe  not  good 
separately,  th^y  cannot  be  so  when  conif- 
bined.  Jn  this  case  the  witness  is  neither 
pursuer,  heir,  nor  tutor;  he  only  gave  his 
advice  as  curator.  Sundius's  was  a  strong 
case  of  agency;  and  the  ^puse  of  Lords 
disapprove  <^  the  objection.  The  agent 
who  was  rejected  in  Newton's  case,  was  call- 
ed to  prove,  what  it  is  doubtful  if  any  man 
would  i^ow  b^  ^owed  to  prqve,  that  the  de- 


*  Thifl  esse  iq  mentioned  at  pp.  21  and  40  of  the  Form  of 
Procedure  in  the  House  of  Lords,  published  in  1821.  It  is 
there  stated  ta  have  ))een  decided  on  the  26th  November  1811. 
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jHAxii.TO]r,&c  fender  promised  to  pay4lie  sum  in  a  bond 
Haevey,  Ac.  which  had  been  proved  a  forgery. 

LoedPitmilly.— Several  objections  have 
been  stated  to  this  witness.  1^^,  It  is  said  he 
was  tutor  to  the  late  Mr  Hamilton,  and  that 
he  then  brought  an  action  dmilar  to  the  pre- 
sent. This  might  be  a  circumstance  affecting 
bis  credit,  but  could  be  no  ground  lor  reject- 
ing his  evidence.  2d,  It  is  said  he  is  cura- 
tor to  the  son  ;  but  the  son  is  now  of  age, 
Ifind  the  curatory  has  falleni.  Sd,,  iThat  he 
has  been  an  active  agent 

If  the  curatory  had  subsisted,  and  he  had 
-been  an  active  agent,  1  would  have  dedded 
this  on  the  principle  of  Ileid's  case,  which 
19  confirmed  by  that  of  Sundius ;  but  this 
case  is  different,  as  the  curatory  has  fidlen, 
and  the  objection  is  confined  to  the  agency. 

My  opinion  is,  that  agency  is  a  good  ob« 

•  jection  by  the  law  of  Scotland,  though  there 
are  special  circumstances  in  which  aii  agent 

•  may  be  examined.  In  the  present  case,  it  is 
stated,  And  not  denied,  that  the  witness  a^ted 
^  agent, — ^that  he  is  dwniniis  litis, — and  ex*- 
amined  the  other  witnesses.  In  these  dr- 
cmnstances  I  must  sustain  the  objection. 
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Que  of  the  Heritable  creditors  was^  called  HAiin.T6y,ftc 
as  a  witness  for  the  defendars,  to  prove  a  letter  ha&teV,  fta 
by  them  in  1 797,,iirffinff  a  sale  of  tiie  proper-     '"^"v*^ 

'  "^     o     o  *^.   *  A  letter  dated 

ty.  .  After  the  letter  was  read,  in  1797,  re- 

ceived  on  a 
question  as  to 

Clerk^  for  the  pursuer,   objected. — ^This  \^y  2^  iS5i. 
letter  cannot  prove  that  the  sale  in  1801 
was  at  the  instance  of  the  heritable  creditorsi 

Lord  Fitmilly.-^I  cannot  sustain  this 
objection  at  present.  They  may  produce  a 
series  of  letters,  down  to  1801 ;  and  if  they 
do  not,  their  not  doing  so  may  be  fair  mattel: 
of  argument  to  the  Jury. 

A  witness  was  asked,  whether  the  house 
baOt  by  the  defender  was  a  suitable  one  ? 

Cockburn  objects.-^This  is  not  in  the  Issuo^ 
In  opening  the  case,  I  merely  n^^tioned  it 
as  matter  of  argument. 

Ji^rey. — It  was  quite  right  to  state  it, 
and  we  must  be*  allowed  to  prove  it*  Whe- 
ther the  improvements  were  extravagant,  is 
certainly  a  competent  question. 

LoEB  PiTMiLLY. — It  is  oi  great  import- 
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HAwzreir^.  ance  in  all  cases,  and  eipedally  in  otie  of  such 
Ha&vbt,&c  length,  to  keep  within  the  Issue^    and  not 

confuse  the  Court  and  Jury  by  proof  of  ex- 
traneous matter ;  and  it  appears  to  me  that 
this  is  not  within  the  Issue.  From  Laving 
looked  into  the  proceedings  in  the  Court  of 
Session,  I  know  that  there  was  a  good  deal 
of  argument  on  this  subject^  but  the  Court 
have  not  sent  it  here.  The  question,  there- 
fore, is  incompetent. . 

Jeffrey. ---^The  qiiestion  here  is  ^  liot  whe^ 
ther  this  was  a  fair  transaction,  but  whether 
certain  facts  are  proved  or  not.  We  shall 
prove  that  the  full  value  was  paid ;  and  that 
the  fact  of  the  insanity  was  not  known  to 
those  of  the  defender's  rank,  who  lived  neai^ 
Aitchison  acted  for  Hamilton  while  sane, 
and  there  is  no  motive  assigned  for  his  acting 
fraudulently* 

Cockburn,  in  opening  the  case,  and  Clerk 
in  reply,  stated— -The  insanity  was  notorious 
in  the  neighbourhood*  The  defender  was  oh 
an  intimate  footing  with  Aitchison^  and  must 
have  known  it  before  making  the  purchase* 
At  all  events,  it  is  proved  that  he  was  in- 
formed of  it  before  he  began  his  improve- 
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ments.  The  price  paid  was  not  near  the  va-  HAmtTwAt. 
ke,  though  there  is  some  contrariety  of  evi-  hahvey,  &e. 
denee  oa  this  subject.  ^— -^^ 

Lord  Pitmilly. — ^The  following  are  the 
ficts  out  of  which  this  question, arises.  The 
hte  Mr  Hamilton,  Along  with  another  per** 
sm,  granted  an  heritable  bond  for  a  debt  due 
to  a  Coal  Company ;  and  for  several  years 
prior  to  the  property  being  sold,  it  had  been 
m  contemplation  to  compel  a  sale,  under  that 
dause  in  the  bond  which  empowers  the  cre- 
ditor to  selL  This  bopd  is  followed  by  a 
factory  in  1796,  empowering  Aitchison  to 
sell  Then  there  are  letters  in  1797»  from  the 
creditors,  urging  him  to  sell*  After  that» 
there  is  a  trust-deed  in  1799)  upon  which 
Aitchison  was  infeft,  in  virtue  of  which,  he, 
in  February  1810,  sold  the  property  to  Har- 
vey«  The  disposition  is  in  1801,  and  the 
creditors  are  eonsenters  to  the  sale. 

It  is  said  that  Hamiltoh  became  insane 
early  in  1 799)  and  that  he  left  tJie  regiment, 
and  was,  in  November  1799f  brought  to  Scot- 
land,  where  he  died  in  1802«  A  question 
was  raised  on  the  trust-deed-~an  action  was 
brought  against  Aitchison,  and  the  trust- 
deed  has  been  set  aside ;   but  the  question 
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Hauxltok^ac  with  Harvey  still  remains.    Another  ques« 
BUavEY,  Ac  ^^^  i8»  oil  ^^^t  principle  are*  the  parties  to 

adjust  the  sum  laid  out  in  melioration?  These 
are  difficult  points  of  law ;  hut  they  are  not 
here.  All  we  are  concerned  with  are  the 
facts ;  and  we  must  suppose  them  iihportant 
to  the  after  decision  of  the  questions  of  law  in 
the  Court  of  Session. 

You  may  dismiss  from  your  minds  all  the 
other  points,  and  attend  solely  to  the  Issues. 

l^/.-*-On  this  Issue  there  is  an  admission 
hy  the  party,  of  the  fact,  which  is  the  best  evi- 
dence; and  the  simplest  way  to  dispose  of 
this  Issue  is  to  find  for  the  pursuer. 

2d. — This  is  the  most  important  Issue ;  and 
you  must  keep  the  whole  evidence  in  view, 
and  bend  your  minds  to  the  facts  which  took 
place  in  the  months  of  June  and  July  1800, 

The  pursuer  has  undertaken,  and  is  bound 
to  prove  this  Issue :  the  defender  is  not  bound 
to  prove  any  thing.  It  is  admitted  that 
there  is  no  direct  evidence,  and  that  you  are 
to  draw  your  conclusion  from  circumstances. 
You  are  not,  however,  to  take  these  sepa- 
rately, but  must  consider  the  whole ;  and  if 
you  are  satisfied,  on  a  view  of  the  whole,  you 
will  find  accordingly.  You  will  conidder  the 
Evidence  as  to  the  notoriety  of  the  insanity^ 
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You  will  also  obsenre^  that  he  was  in  constant  HAxttton^ae. 
eomnmnieat^on  with  Aitchison,  who  nmi^  HA&^Y,ftc. 
have,  knowb  the  fact.  On  the  other  hand^ 
the  mtnesses  for  the  defendenst  though  credi- 
tons,  and  connected  with  this  8ale»  did  not 
faiow  of  the  insanity.  There  were  ako 
two  persons  who  had  been  In  the  service  6t 
Hamilton  at  the  time,  who  did  not  kliow  it« 
The  direct  communication  of  the  ini^anity 
made  to  him  by  Mr  Bmtki,  is  sdd,  on  the 
one  Me  only,  to  apply  to  the  third  Issiie^ 
but  in  my  ojnnion  it  also  applies  heti». 
There  can  be  no  doubt  that  this  comrersation 
todc  place  ;  and  the  only  doubt  is,  whether 
it  took  place  before  the  sale.  You  must  make 
up  your  minds  on  the  subject,  taking  into 
Wn  the  evidoioe  of  the  other  witnesses.  I 
do  not  think  tliere  is  sufficient  evidence  that 
it  took  place  before  July  1800,  thottgh  Mr 
Burns  states  it  to  have  been  in  1799  or  1800. 
id. — This  requires  attention  to  dates.  The 
improvements  did  not  begin  till  1804 ;  and 
though  I  did  not  think  Mr  Burns*  conversa- 
tion took  place  before  the  sale,  still  I  think 
it  did  take  place  before  1801.  It  is  said  he 
is  2^  single  witness ;  but  it  is  not  necessary  to 
have  two  witnesses  to  each  fact.  His  evi- 
dence is  quite  sufficient  in  law. 

D 
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HAKzi.TaK,&c.      The  judidal  pmoeedings  in  the  other  ac- 
Hakve't,  &c  tion,  though  directed  agamst  Aitchison,  are 

also  circumstanees  to  he  considered. 

ah. — ^Here  there  are  two  points :  1^, 
Was  the  price  ^adequate  ?  The  evidence  for 
the  pursuers  would  raise  the  value  &r  above 
the  price  paid ;  but  on  the  other  side  there 
is  what  I  consider  a  preponderating  weight  of 
evidence ;  but  my  opinion  is  not  to  be  regard- 
ed, unless  in  so  £ur  as  it  agrees  with  yours. 
id^  The  creditors  urged  Mr  Aitchison  to 
sell^  and  would  have  sold  it,  but  thought  the 
mediod  adopted  less  expendve.  If  you  think 
the  price  adequate,  you  will  find  for  the  de- 
fenders. 

Verdict  ^*  for  the  pursuers  on  the  1st,  2d, 
^  and  3d  Issues  ;*'  and  '^  for  the  defenders  on 
«  the  4th  Issue.'* 

CUrk^  Jardine,  and  Cockimrn,  for  the  Punuers. 
J^ffr^t  J'  S»  More,  and  Grahame,  for  the  Defenders. 
(Agents,  Thomas  Johnrtone  and  WVium  ElUs./ 
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Christian  t;.  Lord  Kennedy.  ibi& 

November  27- 

This  ease  was  tried  on  the  6th  day  of  July  New  tnai  ». 
1818,  and  the  report  will  be  found  at  p.  419  of  mam  not  ex. 
the  first  volume.  The  Court  of  Session  granted  ^*^^*^ 
a  rule  to  shew  cause  why  there  should  not  be 
a  new  trial  in  diis  case. 

Jeffrey  shewed  for  cause,  that  grantii^  a 
new  trial  is  one  of  the  most  delicate  duties 
the  Court  have  to  performt  and  is  a  remedy 
bt  an  erroneous  verdict,  of  recent  introduction.  Gnnt  on  New 
The  defender  has  not  made  oul  his  case.  Da- 
mages  cannot  be  said  to  be  excessive,  when 
they  are  only  a  little  more  than  double  the 
sum  the  party  expected  to  pay.  It  was  said 
the  expressions  were  used  in  the  heat  o£ 
blood,  and  were  warranted.  That  is  disproved 
hy  the  report  of  the  evidence* 

Clerk. — ^I  am  sorry  to  find  the  Court  doubt* 
fill  about  granting  a  new  trial,  when  the  da- 
mages are  so  excessive.  The  dictionary  shews, 
that  up  to  1800  the  highest  damages  given 
in  a  case  of  this  description,  were  ILAfi  (see 
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CHMSTiAir     M.  18,928)*     Since  then  L.50  were  given ; 
LD.KXKKXDT.  Hutchison  v.  Naismit^,  18tfa  May  1808.     M. 

App.  Delin.  No*  4.  And  in  an  aggravated 
case,  where  the  defender  was  a  man  of  for- 
tune, L.800  were  given;  Caddel — n.  r.* 
Even  in  the  Jury  Court  the  sums  have  been 
only  L.100,  L.5,  L.900,  and  L.80,  for  a  most 
impudent  libel. 

Lord  Robertson.—* As  diis  is  not  a  case 
of  difficulty,  1  shall  state  my  opinion  in  one 
word«-*that  there  is  no  ground  for  a  new  trial.* 
But  in  the  infancy  of  this  institution,  it  is 
perhaps  right  to  say  a  few  woirds  on  the 
principles  oh  which  new  trials  ought  to  be 
granted* 

Granting  a  new  trial  is  in  the  discretion  of 
the  Court ;  but  it  is  not  to  be  rashly  or  hasti^^ 
ly  exerdsed.  Were  we  to  grant  new  trials  on 
the  ground  that  the  sum  is  laqp^  than  we 
would  have  givet),  this  would  in  fact  be  taJdng 
out  of  the  hands  of  the  Jury  the  assessment 
of  damages.  It  is  only  in  cases  where  the  da- 
mages are  out  of  all  bounds  excessive,  that 


m 

^  Ste  3d  July  1798,  M.  12,010 ;  and  Idth  January  IW^, 
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the,  Court  will  in^erikre.  Tfab  is  aa  aotiui  Camiwu» 
for  fiilsely  and  injiniensly  Mperamg  the  cha- 
raeter  of  the  pursuer ;  and  it  is  the  peculiar, 
provinoe  of  the  Jury^  by  the  law  and'  eoaati* 
tutian  of  the  country,  to  assess  the  dain^gfs; 
a&d  I  should  be  soqry  to  distipb  it  I  havo; 
heaiid  nothing  here  to  satisfy  pie  that  the  da* 
mages  are  excessive.  On  two  occasions  the 
defender  might  have  retracted ;  and  the  evi- 
dence shews  the  pursuer's  character  was  £ur 
at  the  time.  In  these  Giropmstances,  no  new 
trial  ought  to  be  granted. 

LoBD  Glenlee.— I  am  agiunst  a  new 
trial,  but  must  confess,  that,  though  a  verdict 
is  not  to  be  rashly  touched*  yet,  if  excessive 
damages  are  given,  it  must  be  taken  into  se- 
rious consideration.  A  verdict  is  not  to  be 
touched  for  a  few  pounds ;  and  in  this  case  I 
do  not  think  the  Jury  have  given  more  than  I 
wgfpl4  b»vp  d9P^ 

in  C^dd^V^i  fps^  the  p;iture  pf  the  injury 
was  very  diff^rpit*  £Ure  it  is  accusing  a  man 
of  dishonesty  in  his  profession ;  it  is  £dsely 
and  iiu wi^^^dy  accusing  hiin  of  having  e))qat- 
ed — th^  is  %hp  sting*  He  might  f^t  as  « 
scoundrel  vnth  ^mf*  W  no^  sp  with  oth^s ; 
but  if  it  was  bfl^v^  diat  he  che^i^  I^rd 


54  CAS£8  XBI£D  IN  Nov,  27, 


«u 


Keimedy^  who  would  employ  hiin  ?  This  is: 
a  verbal  ii^ury ;  not  mere  scandal  or  defiuna^ 
tiou ;  ood  every  case  depends  on  its '  own  cir- 
cumstances. If  Lord  Kiomedy  was  unable 
to  pay  this  sum,  the  case  might  be  different, 
aa  I  am  not  prepared  to  say  it  would  not  he 
eKoessive,  if  perpetnal  impriwinin^t  vferi  this 
consequence. 

The  other  Judges  expressed  their  oon- 
cuzrence  in  this  opinion,  and  the  new  trial 
was  refused. 


PRESENT, 
LOAD  ^IM'ISS. 


i8ia  Gbaham  v.  Graham. 

November  30.  ,  ' 

Value  of  a  An  actiou  to  oompcl  payment  ci  half  the 
poHticai  inte.  value  of  certain  property,  said  to  be  contaan- 
t^eT^'       ed  in  an  agreement  betwixt  the  parties* 

Defence,— By  the  agreement,  the  de ' 
fender  was  the  sole  judge  <^  thg  value,  arid 
whether  any  value  was  to  be  given.  Tb^ 
pursue  admitted  that  he  had  no  legal  claim* 
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interest  is  not  legally  a  mlgact  of     OmmAu 
▼aluation. 

ISSUES. 

"  What  was  the  value  of  the  manmon* 
'*  house  and  offiees  upon  the  estate  of  Kin* 
'^  ross,  at  the.  time  the.defender  saooeeded  to 
''  said  estate^  under  the  transaction  with  the 
"  pursuer  ? 

*'  What  was  the  surplus  value  of  the  policy 
'^  or  pleasure  ground  ahout  the  said  mansiDa* 
*^  house  at  the  time  aforesaid,  over  and  above 
''  the  value  accounted  for  under  the  reference 
"  to  Mr  Adam,  and  consequent  settlement? 
.  **  What  was  the  value  of  the  superiorities 
''  and  political  interest  upon  the  sqid  estate^ 
'<  and  those  lying  in  the  county  of  Fife,  to 
'^  which  the  said  defender  succeeded,  in  virtue 
^'  of  said  transaction,  at  the  time  the  defender 
«  80  acquired  right  to  them  ?* 

The  late  Mr  Graham  of  Kinross  convey'* 
ed  his  estate  to  trustees,  for  behoof  of  his  son 
the  pursuer,  under  certain  conditioiis. 

The  pursuer,  entered  into  a  transaction  with 
the  trustees,  by  whidi  they  agreed  that  he 
shoidd  have  the  value  of  half  of  the  estate,  as 
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that  flhould  be  ascertained  by  jyir  Adam  ai 
Blairadam.  The  trustees  having  objeetfid  to 
any  value  being  put  on  the  hous^  and  the 
political  interest  in  the  county,  the  pursuer 
agreed  to  accept  of  such  value  as  his  unde, 
the  defender,  might  put  upon  them,  Mr 
Selkrig,  accountant,  was  employed  to  make 
the  division,  after  having  satisfied  himsdf 
of  the  value  of  the  estate ;  and  his  valua- 
tion was  approved  of  by  Mr  Adam.  In  the 
valuatioB,  two  views  were  taken  of  the  value 
of  the  avenue  in  flx>nt  of  the  house :  it  was 
valued  at  1^.73  per  annum  for  tillage,  and 
L.4S  fer  pasture ;  and  Mr  Adam  adopted  the 
latter  sum  as  the  value. 

Jeffrey  J  for  the  defender.-*-The  trustees  re- 
fused to  value  the  house,  &c.  as  they  thoi^t 
it  disproportioned  to  the  estate.  The  value  put 
on  it  by  the  witnesses  we  think  extravagant, 
and  shall  prove  it  of  no  value  in  reference  to 
the  estate.  In  consequence  of  the  decision  of 
tl^  Court,  the  Jury  must  value  the  political 
inAuence,  thou^  that  was'  nev^r  befiare  oon^ 
sidered  a  nnriuBtablo  commodity. 


"  C3^r^Ar.4r>Ti|e  valae  in  this  ca$e  does  not 
depend  <m  ihe  spadal  oixtumstwfes^  bikt  on 
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the  X€b1  value  of  the  hovme  and  votes,  as  ibis 
was  to  be  a  fiiir  divisdon  of  the  estate. 

It  18  ridicalous  to  saj  the  votes  are  worth 
nothing.  It  is  by  koeping  theni  out  of  the 
market  that  the  defender  has  twice  put  him* 
self  into  parliament. 

LoBD  6iLLiX8.-~Much  has  been  stated 
that  is  most  material ;  but  there hasalsobeen 
a  great  deal  stated  by  Way  of  explanation, 
which  we  must  throw  entirely  out  of  our 
view,  so  far  as  that  is  possible. 

We  must  confine  our  attention  to  the 
terms  of  the  Issues,  as  it  is  by  them  we  are 
limited ;  and  we  must  put  a  fair  value  on  the 
house,  &c  as  between  man  and  man. 

1st  Issuc-^lt  is  vain  to  say  that  the 
house  is  worth  nothing.^  It  is  proved,  that,  as 
a  quarry,  it  would  sell  for  L.800  or  L.9OO ; 
and  if  the  proprietor  keeps  it  up,  he  must 
consider  it  as  worth  more.  We  are  to  eon- 
nder  the  value  of  the  house,  or  its  wordi  in 
the  maiiket,  in  reference  to  the  ^tate  on 
wfaiAitis  situate^  That  ^  house  is  too 
large,  was  swsmto  by  dbinost  ewtyintnnai; 
but  non^  of  them  said  the  offices  were  tap 
large. 

The  question  is  the  value  of  Uub  famifle 
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OsABAH  where  it  stands ;  and  to  tins  poifit'Mr  Brown 
is  almost  the  only  prqier  witness.  The  ardil- 
teets  do  not  differ  much  from  him ;  hut  they 
am  not  the  proper  persons  to  give  an  opinioii 
as.  to  its  valu^  in  sefisrence  to  the  estate.  In 
opposition  to  their  evidence  might  be  placed 
the  opinions  of  those  gentlemen  who  consi- 
dered the  house  a  disadvantage. 

It  appears  to  me,  that  yonr  good  sense  will 
probably  put  a  value  of  L.1000  or  L.1200 
upon  the  offices;  and  something  between 
L.900  and  Li.4i500  upon  the  house. 

2d  Issue. — Tf  you  ccmsider  the  house  as  a 
residence,  the  value  of  the  avenue  must  re- 
main as  it  is :  if  you  consider  the  house  as  a 
quarry,  then  the  higher  value  must  be  put 
on  the  avenue.  But  I  consider  Mr  Selklig's 
report  to  fix  the  value  ^.t  the  time,  for  either 
alternative,  as  be  employed  professional  perw 
sons. 

9d  Issue.'^On  this  we  must  banisb  all 
that  was  said  of  the  discussion  in  the  otfaisr 
.Court.  We  are  merely  to  return  the  value  of 
the  supmorities,  deducting  the feu^utiesand 
:  the  casualties*  This  value  is.what  they  would 
(have  sold  iJDar. at  the  date  of  the.  .agreemenf, 
if  that  can  be  ascertained.  There  is  th)  di- 
cect  proof  cf  the  lvalue  at  lihat  date ;  but  lyou 
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bave  pioef  diat  recesAly  the  Lll  Sooto  sold  for 
20s.  st^fiBg,  and  that  in.  1810  it  wld  for 
15&  It  has  not»  however,  been  proved  that 
the  vdue  rose  fiom  1802  to  1810^  and  pro- 
bably the  rise  was  not  great 

Some  of  the  witnesses  considered,  that  if 
the  whole  superi(»ities  w^e  offered  for  sale  at 
once,  the  market  might  be  glutted :  but  they 
merely  formed  their  opinions  on  general  rea- 
soning,  and  an  answer  was  made,  worthy  of 
consideration,  that  the  whole  might  be  an 
object  to  any  person  who  wished  the  eom« 
mand  of  the  county. 

W^e  are  not  to  overset  the  award  of  the 
arbiter,  but  to  put  a  value  on  what  was  ex- 
cepted from  the  sfubpaisisiQP.  This  is  an 
intricate  ca^e,  but  I  have  no  doubt  you  will 
make  a  proper  return  upon  it. 

As  ^  purtFB^s  to  wish  iti  you  may 
return  that  you  took  such  a  sum  of  valuation 
9t  so  m^ny  shillings  sterling  for  the  pound 
^ts }  and  should  the  Court  of  Session,  think 
there  were  other  yptes  which  ought  to  hav^ 
heea  included,  they  can  easily  do  so. 

Verdict*—"  The  Jury  fow^4  L.5000  as 
^'  the  V9lue  of  tii^  ho^se  ^d  gflices^  an4 
^*  L«.7845.  8s.  as  the  value  of  the  ^i^gerioa^T 
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GmAHAif     ^  tiea ;  and  thut  no  fiivplw  valu^  IhucI  h^w 
oxi^AM.     *^  put  on  the  policy  md  pleaipire  grounds/' 

Clerk,  Cunmg^am,  ind  JZfi^#r<«oa,  .fbr  the  Parvfier* 

Jeffrey  and  CocArjfrtim  for  the  Defender. 

(Agents,  Jame*  Roiferiton  4f  Son^  w.  s.  and  John  CampheUj  w.  s.) 


i » '.'  '  •  I J 1 1      1 1   J 1 


Expences  re.       Oq  Slst  December  1819,  «  motion  £)r 

fixfleda    &n    &n* 

peal  being  en-  ike  expe^ces  was  dismissod,  on  the  ground 
^  that,  an  appeal  had  been  presented  to  tba 

*  Ho^se  of  Lords,  against  the  decision  of  the 
Court  of  Session. 


PRESEmr, 

LOiJiD  PITMXLLT. 


1818.  Tennent  &  Co.  ».  Hodge. 

December  16w      .  >  . 

A  Jury   dis.  In  this  case,  after  the  Jury  were  sworn,  but 

missed  of  con-     '  .  _  *  /»       • 

sent)   without  before  the  case  was  opened  for  the  pursuer, 

returning  a  •         ,     .  •       '  -  -  « 

verdict.         .  the  parties  agreed  to  a  compromise. 

Mr  Jefl&ey  proposed,  that  the  Jury  should 
of  consent  find  a  verdict  in  terms  of  the 
compromise.  '  Thiisi  was  olgected  to  on  the 
other  side* 
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Counsel  then  gsre  in  21  minute,  canam^g  TEy]rsvT,*e. 
tluit  the  Jury  should  be  dismissed ;  and  upon      hodox. 
tfaoa  consent^  Lord  Pitmilly  granted  an  order 
aeeoidingly. 

(A^ntBy  WUHam  Em*,  and  John  Foim^,  Jim.) 


pees£kt, 

tORDS  CHIEF  CdMKXS8toyE&  AKD  PITMILLV. 


SNADON  v.  STEWAET.  1819. 

January  11. 

Damages  daimed  for  arrestment  of  a  vessel.  Damages 
and  for  calumny.  not  found,  for 

arrestment   of 
a  yeasel,    and 

Defence.— The  vessel  was  not  arrested  ^^^n^t^on- 
as  belonging  to  the  pursuer.   The  calumnious 
expressions  were  not  used. 


ISSUES. 

**  1st,  Whether,  ott  Wednesday  the  11th 
*^  day  of  March  1818,  or  about  that  thne^ 
*"  the  defender  John  Stewart  ari-esteA  or 
"  caused  to  be  arrested  a  vessel,  then  iy- 
<*  ing  in  the  harbour  of  Leitfa,  called  the 
"  Janet  of  Kennet,  with  her  float-boat,  for- 


tt 
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skabox      <<  niture  and  apparelling,  the  property  (tf  the 
Sthwart.     *•  pursuer,  in  virtue  of  a  precept  of  arrest* 

ment  from  the  Court  of  Admiralty,  at  Ae 

instance  of  the  said  defender,  against  James 

Snadon,coalmaster,  Kennet  colliery,  where- 

^*  hy  the  said  vessel  was  detained  for  some 

^^  time  in  the  port  of  Ldth,  to  the  loss  and 

^^  damage  of  the  said  pursuer  ? 

**  2d,  Whether,  when  the  pursuer  call- 
•*  ed  upon  the  defender,  in  order  to  shew 
"  him  that  he,  the  pursuer,  and  not  James 
*^  Snadon,  was  the  owner  of  the  said  vessel, 
*•  for  the  purpose  of  getting  the  defender  to 
<<  loose  the  arrestment.  Whether  the  said 
^^  defender  did  insult  or  abuse  the  pursuer, 
*^  and  did  say  that  he  the  pursuer  was  a  swind- 
^'  ler  or  dbeat  upon  the  public,  ot  did  oh  said 
«<  oceasion  use  expressions  of  that  import,  or 
«  to  that  effect  ? 

^^  Damages  and  solatium  claimed  in  sun- 
mons,  L.500/* 

About  the  11th  Marcb^  die  defender  ar- 
rested the  vessel  as  belonging  to .  James 
Snadon,  his  debtor ;  and  m  execution  of  ar- 
restment was  put  on  the  mast  about  one 
ifdoek,  which  remain<ed  theire  for  an  hour^ 


1819. 
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At  this  time  the  cargo  of  coals  was  not  toILj  *  »mMw>» 
discharged ;  and  it  was  stated^  that  the  ves«     stit^art. 
sd,  after  hex  cargo  was  disehargedi  required    ^*"^"y^*^ 
to  take  in  hallast^  so  that  it  was  impossibfe 
for  her  to  sail  that  evening.    On  the  odier 
side,   it    was  stated  that  she    might   have 
sailed. 

In  the  evening,  the  pursuer  and  his  hro^ 
ther  went  to  the  law  ^ent  of  the  defender, 
and  shewed  him  the  register  of  the  vessel ; 
upon  which  he  said,  that  if  the  vessel  be* 
longed  to  Jofin^  the  pursuer,  she  m^fat 
jKul  when  they  pleased.  On  seeing  the  in« 
dorsation  of  the  registry,  the  defender  said 
to  the  agent,  in  a  whisper,  that  may  be 
a  way  of  cheating  the  public,  but  he  (the 
agent)  did  not  bdieve  the  pursuer  couM  hear 
it.  This  was  the  only  proof  offered  of  the 
calumny.  ^ 

The  coBectinr  of  the  customs  at  Alloa  was  pu-oieevi^ 
the  first  witness  caUed,  and  was  asked  whe^  t^^^otl 
ther  there  was  an  entry  of  the  registry  of  die  m^*ii^- 
vessel  in  the  books.  petent. 

Jeffrey,  for  the  defender,  objected,— The  a.  s.  lo.  Feb. 

register  is  the  only  proof  of  ownership.     It  a.  s.' 9:  July 

ought  to  have  been  produced  eight  days  before  79,^^  ^3/^ 
the  tri^.    Even  if  it  had  not  been  in  thjB 
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^  Shamir      pofisesiion  of  the  Other  party,  he  Was  bound 
stswABT.     to  take  a  diligenoe  to  recover  it.    • 
^••V**^         Ckrkj  for  the  pursuer.— -The  rule  is  a  good 
one>  but  does  not  apply.  The  register  must  go 
vdth  the  vessel,  and  the  master  is  here  to 
produce  it^  if  necessary.    Not  being  in  our 
possession,  we  are  entitled  to  parole  evidence. 
It  is  sufficient  if  we  prove  reputed  ownership. 
Lord  Chikf  Commissionee. — It  is  pre- 
mature to  discuss  whether  the  register  is  the 
only  proof  of  ownership.     The  question  at 
present  is,  whether  we  are  to  allow  parole  evi- 
doice  of  the  contents  of  a  written  docutnent. 
This  I  hold  to  be  incompetent. 

Incompetent  The  wituess  was  then  asked,  whether  he 
copy  ofthTre!  had  taken  from  the  books  of  the  custom- 
^iSkenlTm  ^^^c,  a  copy  of  the  registry ;  tO  which  an 
booksT^^"^    objection  was  taken,  and  sustained. 

A  written  do-       The  master  of  the  vessel  was  then  called^ 

cument    must  _  i      i        •.  i  »     i  i  .1 

be  produced     and  Stated,  that  it  vms  ms  duty  to  keep  tlie 

bmreatriaL  ..-»     x       1?         •-- 

certificate  of  registry. 

Clerk. — ^We  intend  now  to   call  on  tie 
witness  to  produce  the  registry.     It  was  im- 
possible to  produce  it  before  the  trial,  as  the 
maister  must  have  it,  to  prevent  seizure  of  the 
'^  vessel. 


iai9. 
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Jeffrey. — ^The  register  is  the  only  endeliee 
of  ownership.  There  was  no  impossibility  of 
producing;  it ;  and  as  the  pursuer  has  &iled 
to  do  80,  he  cannot  prove  this  fact 

jLord  Chief  Commissioner. — It  is  pain- 
fiil  to  dedde  on  questions  of  this  sort^'^where  a 
technical  form  stands  in  the  way  of  material 
justice^  or  at  least  delays  it.  In  a  fonner 
case»  Clark  v.  Thomson  (see  VoL  I.  p.  1 61), 
we  decided  thai  the  rule  must  be  adhered 
to,  notwithstanding  the  inconvenience  to  the 
party. 

We  do  not  decide  whether  the  r^istry  is 
the  only  evidence  of  ownership ;  or  whether, 
in  a  case  of  this  sort,  it  is  sufficient  that  he 
wi»  reputed  owner.  In  many  cases  the  re- 
gister is  the  only  admissible  evidence ;  but  in 
this  case  it  is  doubtful  if  it  is  necessary  to  be 
so  strict. 

The  only  question  at  present  is,  whether 
it  is  competent  for  this  witness  to  produce 
the  register,  or  whether  it  ought  to  have' 
been  produced  before  the  trial.  The  &aA 
branch  of  the  Act  of  Sederunt  1816  is  im* 
perative.  There  is  not  the  discretion  allowed 
which  is  given  in  the  second  braiKh,  as  to 
witnesses*    The  Act  of  Sederunt  1817  does 

E 
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SvABOH      not  seem  to  make  any  alteration.    We  are 
Stewart,     therefore  obliged  to  say  that  this  document 
cannot  be  produced.    We  must  look  to  the 
words  of  the  law^  and  cannot  listen  to  the 
plea  of  the  difficulty  of  producing  it  before. 

If  this  Court  had  an  original  jurisdictioDi 
the  party  here  might  suffer  a  nonsuit^  and 
would  only  be  subjected  to  the  trouble  and 
expence  of  this  trial ;  but  at  present  a  more 
circuitous  mode  must  be  followed,  and  an  ap- 
plication made  to  the  other  Court  for  a  new 
trial.   - 

We  can  only  decide  that  the  Act  of  Sede- 
runt applies.  If  it  is  inaccurate,  it  may  be  al- 
tered to  suit  future  ceases. 

LoBD  PiTMiLLY. — I  am  of  the  same  opi- 
nion.  It  is  of  consequence  that  writings 
should  be  produced,  to  prevent'  surprise 
There  is  a  mode  in  which  this  object  might 
have  been  obtained :  if  the  ori^nal  could  not 
be  produced,  a  commission  might  have  been 
taken,  the  master  called  as  a  haver,  and  a 
certified  copy  of  the  register  taken ;  and  if 
the  defender  had  refused  to  admit  such  certi- 
fied  copy,  in  these  circumstances  the  Court 
might  possibly  have  interfered. 

However  hard  on  the  party»  it  is  of  much 
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more  importance  that  the  role  should  be      sitaiiok 
strictly  adhered  to*  STswAmr. 


Clerk. — ^Before  the  witness  is  called  back, 
I  may  state,  that  I  mean  next  to  ask  who  was 
owner  in  March  last.  When  a  person  comes 
claiming  a  yessel  as  his,  the  registry  may  be 
the  only  proof  of  who  is  owner  at  present ; 
but  parole  is  the  only  evidence  of  who  was 
owner  at  a  former  period. 

Jeffrey. — ^I  am  uncertain  whether  I  ought 
to  answer  tUs  question,  put  by  antidpation. 

LordChief  CoMMissiON£R.^^Mr  Clerk 
states,  that  he  means  to  prove  the  ownership 
of  the  vessel  by  parole  evidence>  It  is  just 
as  well  to  answer  it  now* 

Jeffrey. ^^li  is  a  mistake  to  say  that  it  is  in  an  tccioD  of 

-  damage  for  ar« 

only  the  present  ownership  that  requires  to  mtingareaaei, 
be  proved  by  the  register.    All  the  cases  in  d^^^erl 
Bell  and  Abbot  are  cases  of  a  prior  period.  ^^  «*®ci«nt- 
Indeed,  it  is  impossible  that  it  could  mean 
the  ownership  at  the  moment  of  the  trial. 

The  pursuer  has  tendered  the  r^ster^ 
Viewing  that  he  knows  it  to  be  the  proper 
evidence.  It  lasts  as  Ipng  as  the  vessel,  and 
transfers  are  indorsed  upon  it.  In  questions 
with  a  third  party » proof  of  reputed  ownership 
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Skaboh  has  been  allowed;  but  there  is  no  instance 
Stew  AET.  where  it  was  allowed  in  a  penal  action,  like  the 
^*"^V*^     present,  between  the  original  parties. 

Lord  Chief  Commissioner. — ^This  is 
not  a  question  of  the  law  of  Scotland^  but  of 
general  law ;  and  therefore  the  authorities  in 
the  law  of  England  may  be  referred  to.  I 
remember  th^  origin  of  tlie  law  of  registerii^. 
The  first  Act  on  the  i^ubject  was  brought  in  by 
Lord  Liverpool,  when  Lord  Hawksbury ;  and 
the  intention  of  the  law  was,  to  keep  the 
transfer  of  the  vessel  clear ;  not  to  tie  up  the 
hands  of  parties,  in  cases  like  the  present, 
where  prima  Jade  proof  is  sufficient. 

A  ca^e  similar  to  the  present  is  that  of  an 
injury  done  by  an  officer  of  the  revenue.  In 
that^case,  it  is  not  necessary  to  prove,  by 
production  of  his  commission,  that  he  is  an 
officer.  It  has  been  held  sufficient,  if  the 
party  proves  that  he  acted  as  such. 

We  have  hitherto  only  decided,  that 
if  the  registry  was  to  be  founded  on,  it  ought 
to  have  been  produced,  in  terms  of  the  Act  of 
Sederunt ;  but  we  had  this  objection  also  in 
Abbot,  Law  of  Contemplation.  Abbot  states,  that  presump* 
wu»g,p.  .  ^^^  evidence  of  property  is  sufficient ;  and  we 
think  this  authority  goes  the  full  length  of 
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shewing  the  competency,  in  a  case  like  the 
present,  of  proving  reputed  ownership. 

Jeffrey  requested  his  Lordship  to  note  this 
decision. 

LoBD  Chief  Commissioner. — I  shall 
do  so ;  and  if  it  is  made  the  subject  of  discus- 
sion elsewhere,  the  grounds  on  which  it  is 
founded  ought  also  to  be  made  the  subject  of 
statement. 

An  objection  was  taken  to  a  question,  in  proving  an 
whether  the  vessel  was  arrested,  and  whether  vessel,  theexe- 
it  was  at  the  instance  of  Stewart.  ment  ought  to* 

■r  r^  r^  t  •        be  produced  be- 

LORD Chief  LOMMISSIOKEB. — Iconceive  fore  adducing 

the  regular  method  is,  to  put  in  the  papers,  ^*"  evidence. 
and  then  to  prove,  by  the  witness,  the  facts 
which  took  place — who  came  on  board  the  ves- 
sel— ^what  was  done,  &c. 

The  witness  having  stated  that  the  pur-  in  re^xamin- 
suer  was  owner  of  the  vessel,  was  asked,  on  isfncompetent 

1-  •      i.*  "La  J     1.      to  commence 

his  cross-examination,  on  what  grounds  he  anexamination 
founded  his  opinion  ?  ^"^^^ 

In  re-examining  the  witness,  Mr  Clerk    ^ 
wished  to  ask  whether  he  had  seen  the  re* 
gister  ? 

Lord  C;hi£F  Commissioner. — I  do  not 
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think  it  competent,  in  re-examining^  to  com* 
mence  an  examination  in  chief. 

On  a  similar  question  being  put  to  the 
next  witness,  his  Lordship  stated,  that  if  the 
witness  spoke  from  recollection  of  having 
seen  the  written  document,  the  evidence  was 
inadmissible. 

Incompetent         Mr  Clerk  asked  a  witness,  whether  he  . 

ta  state  to  a 

witness  a  par-  met  the  defender,  and  whether  they  talk- 
sion,  andask  cd  of  the  arrest?  The  witness  not  recol- 
used.  ^'  ^  lecting  the  conversation,  Mr  Clerk  then  ask- 
ed him,  whether  the  defender  made  use  of 
a  particular  expression,  and  maintained  that 
he  was  entitled  tp  do  so,  aftei:  putting  the 
general  question . 

Lord  Chief  Commissioner. — ^This  is  a 
leading  question.  My  objection  to  it,  is  not 
the  incompetency  of  putting  a  particular 
question,  but  of  putting  -  into  the  question, 
the  answer  you  wish  the  witness  to  give. 

An  objection  was  taken  to  proof  of  a  con- 
versation in  the  office  of  the  agent  for  thq 
defender. 

Lord  Chief  Commissioner. — It  must 
be  proved  that  the  defender  was  present,  or 
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it  must  be  inductive  to  some  admission  on      sxAinar 
his  part. 

Oerk^  in  opening  the  case,  admitted  that 
he  could  not  prove  direct  damage,  but  main- 
tained, that  the  pursuer  was  entitled  to  some 
damages,  on  account  of  the  injury  done  to 
his  credit  by  the  arrest,  and  to  his  feelings 
by  the  defamation. 


Jeffrey  trusted  that,  as  Juries  were 
ready  to  give  proper,  and  exemplary  damages 
in  cases  of  real  injury^  so  they  would  give 
none  in  such  cases  as  the  present,  where  no 
injury  was  done,  and  where  the  axrestment 
proceeded  from  pure,  and  not  culpable  mis- 
take. 

^The  defender  only  stated,  that  the  transfer 
of  the  vessel  might  be  a  way  of  cheating  the 
public;  and  this  being  said  to  his  i^ent 
privately,  is  not  actionable. 

LoKD  Chief  CoMMissiOKEB.-i^This  is 
a  very  short  case ;  and  the  i^  point  pr^ient- 
ed  in  the  I$9ue  is,  whether  the  vessel  was 
arrested.  Upon  this  we  held  it  sufficient  for 
the  counsel  to  prove  a  prima  facie  case  of  pro- 
perty in  the  pursuer,  and  we  think  they  have 
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SvABow      proved  it.    It  is  also  proved,  that  it  was  arrest- 
s™»T.     ed  as  the  property  Of  his  brother. 

It  is  quite  clear,  from  all  the  evidence,  that 
the  arrestment  arose  from  mere  mistake ;  and  - 
in  case  of  mistake,  a  party  is  only  entitled  to 
the  actual  loss  he  can  qualify.  As  to  the 
delay,  I  construe  what  is  stated  in  the  Issue 
to  imply,  that  it  must  have  heen  detained  . 
hy  a  culpahle  act  of  the  defender,,  for  the 
detention  is  coupled  with  (not  disjoined  from) 
the  loss  and  damage,  &c. 

It  does  not  appear  to  me,  that  any  da- 
mage has  heen  proved ;  and  I  agree  with  the 
counsel  for  the  defender,  that  frivolous  actions 
of  this  nature  ought  not  to  he  encouraged. 
•  I  cannot  state  to  you,  in  point  of  law,  that 
in  consideration  of  the  unnecessary  expaice, 
you  ought  to  find  for  the  defender.  But  I 
believe,  if  you  do  find  fi>r  him,  the  Court 
above  will  not  disapprove  of  the  verdict. 

The  second  Issue  is  as  feebly,  or  more  feebly, 
suppcxrted  than  the  fiirst.  I  therefiire  leave 
the  case  with  yon ;  but  &el  satisfied,  that  if 
you  find  for  the  pursuer,  you  wiU  fix  a  small 

Verdict—*^  For  the  defender  up<m  the  first 
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^  Issue,  as  no  damage  is  proved ;  and  also  find      svadok 
^'  for  tbe  defender  on  the  second,  as  it  is  not     stewa&t. 
"  proven*" 

€ierk  and  DcUzeil  for  the  Piursaer. 
Jeffrey  and  Cockburn  for  the  Defenders. 

(Agents,  Wm,  Landertf  and  3f.  Burd^  w.  &) 


PRESEKT, 
LOUD  GILLIES. 


Bell  v.  Leighton  and  Donald*  1819. 

January  18. 

An  action  of  damages  for  breach  of  contract  Damages  for 
against  Leighton  as  prinapal,  and  Donald  t^  by  not"" 
as  agent  and  broker,  for  not  delivering  a  quan-  jo^^J^™^  **^" 
tity  of  tallow  sold  to  the  pursuer. 

Defence  for  Leighton. — ^No  authority 
was  given  to  make^  nor  did.  he  confirm  the 
bargain. 

The  LoED  Oedinaey  repelled  the  de- 
fence, and  found  the  parties  conjunctly  and  se- 
verally liable  ip  damages. 
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LBIGHT02r,&^ 


ISSUE. 

^  What  loss  and  damage  has  been  sustain- 
**  ed  by  the  pursuer^  in  consequence  of  the 
^'  non-delivery  of  12  casks  best  yellow  candle- 
^'  tallow  sold  to  him  by  the  defender,  William 
<*  Donald,  as  agent  for  the  other  defender, 
^^  G^rge  Leighton,  in  October  1813,  at  94s. 
**  per  cwt  ?" 


Belief  of  a  ge« 
neral  a^ent 
held  evidence 
of  ciHTent  pri- 
ces, though  he 
did  not  make 
8ales*at  the 
time  In  ques« 
tion. 


One  of  the  witnesses,  on  his  re-examination, 
was  asked,  whether  there  were  not  circulars 
printed  of  the  prices  of  tallow  at  different 
times  ?  and  what  was  the  price  of  t^ow  in 
January  and  February  J  814  ? 

Jeffrey,  for  the  defender,  objected.~The 
witness  has  stated,  that  he  made, no  sales  at 
that  time,  and  therefore  cannot  prove  this  fact. 

Lord  Gillies. — ^The  belief  of  a  general 
agent  is  certainly  evidence.  It  may  be  strong 
or  weakf  according  to  circumstances. 


Fletcher  opened  the  case  for  the  pursuer, 
and  maintained,  that,  as  damages  were  found 
due,  the  Jury  must  find  him  entitled  to  some ; 
but  to  shew  that  there  was  no  foundation  for 
X<eighton's  defence,  he  read  the  letters  from 
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him,  on  which  tht  finding  of  dam^ages  was       j^sll 

The  pursuer  is  entitled  to  the  highest  price     """^V"^ 
he  can  prove  that  he  might  have  got  for  the. 
tallow.—- Morison    v.  Boswell^    4th    Mareh  Morisonr. 
1806,  M.  App.  Dam.  ^  Int 

Jeffrey 9  for  the  defender* — If  no  damages 
arie  proved,  none  can  he  found.     The  pur- 
suer has  not  proved  that  the  tallow  arrived ; 
and  if  it  did  not  arrive,  the  loss  ought  not  to 
m  on  I^ighton,  as  there  was  nothing  frau- 
dulent  on  his  part — Boyd  v.  Siffkin,  S  Camp.  Bojd  v.siffldnu 
326. — Idle   and    Others  t^.  Thornton   and  idle  v.  Thorn. 
Others,  3  Camp.  274    If  it  arrived,  and  he  *""• 
proved  actual  loss,  I  must  have  repaired  this 
loss^  whether  my  failure  was  fraudulent  or  not. 
In  the  case  of  Boswell,  there  was  an  attempt 
to  cheat.    A  case  n^rer  the  present  is  Ro-  Kobertaon  v. 

*^  M'Culloch. 

bertson  v.  M'Culloch,  33d  December  1808. 

LoBD  Gillies. — ^The  case  we  have  to  try 
is  st;ated  in  the  Issue,  and  is  a  very  short  one, 
and  keeping  this  steadily  in  view,  we  have  next 
to  attend  to  the  facts.  That  a  hargjain  waa 
entered  into,  and  broken,  has  been  foimd  in 
the  Court  of  Session, 

In  my  opinion,  it  was  quite  unnecessary 
to  lay  these  letters  before  you ;  and  the  ar- 
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Bell        gument   on  the  other  side  appears   to  me 
Lkightoii,&c.  out  of ,  place,  as  danofages  have  been  found 

due,  and  you  cannot  find  that  there  was  no 
.  bargain. 

It  is  said  no  damages  are  due,  as,  in  Octo- 
ber,  the  pursuer  might  have  bought  other 
tallow  at  the  same  price.  If  this  is  to  be 
listened  to,  there  can  b^  no  damages  in  any 
case.  It  is  said  we  must  find  the  defender's 
conduct  fraudulent.  This  may  be  necessary  to 
entitle  the  pursuer  to  a  ^latium,  but  in  the 

r 

present  case,  it  is  not  necessary  to  impute 
blame  to  any  person.  The  defender  appears 
to  have  acted  with  propriety,  but  he  did  not 
implement  his  bargain,  and  must  therefore 
pay  what  the  pursuer  has  lost. 

The  bargain  is  90  cwt.  at  94s.  If  you  think 
110s.  has  been  proved  as  the  selling  price, 
'  then  you  will  give  90  times  16s. 

Cockhum. — ^I  hope  your  Lordships  will 
think,  that  the  Jury  may  give  a  slump  sum. 

Lord  Gillies. — I  conceive  it  to  be  dear- 
ly proved,  that  there  were  1 2  casks,  and  that 
a  cask  contains  7^  cwt.  A  slump  sum  is  the 
{simplest  way,  but  this  must  be  ascertained  by 
calculation. 

Jeffrey. — I  consent  to  holding  the  quantt- 
ty  90  cwt. 
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Verdict — •*  For  the  pursuer,  damages  L,92       Bsti. 

I2S*  od.  LKi^«Toir,ftc. 

Cockbum  and  Fletcher  for  the  Pursuer. 
Jeffrey  and  ^ojoe  for  the  Defender. 

{Agents^    David  Murray^  w.  s.  Gibion^    Christie^  and  Ward- 
ktWf  w,  s.  and  Dugald  Mactavish,  w.  s.) 


PRESENT, 
LO&n  GILLIES. 


HOULDSFORTH  V.  WaLKER-  1819. 

January  28. 

An  action  to  compel  the  defender  to  furnish  'Damages 
coal  or  culm  for  steam-engines,  and  of  da-  a^^^ng'  ^^ 
mages  for  failing  to  supply  it      '  wurc^^""" 

Defence. — ^The  contract  is  not  binding, 
as  it  was  not  signed  by  all  the  parties  to  it. 
The  pursuer  broke  it  by  misapplying  the 
power  of  th^  steam-engines. 

ISSUES. 

"  Whether  the  defender  has  furnished 
**  coal  or  culm,  in  terms  of  the  contract  enter- 
•*  ed  into  between  Henry  Houldsworth,  cot- 


4i 


78  CASES  TRIED  IN  Jan.  28, 

HouLDBiroRTH  '^  ton^spinnet  at  Anderston,  the  deceased 
Walmr.     ^'  Alejcander  FoUockt  and  James  Gillespie, 
<^  manufacttlrers  in  Anderstoii,  carrying  on 
>*  business  under  the  firm  of  Henry  Houlds* 
^^  worth  and  Company,   cotton-spinners  at 
^^  Woodside  and  AnderstoQ^  and  the  defender 
•*  Andrew  Walker,  coal-master  at  Gairbraid, 
^'  upon  the  2Ist  October  1804,  for  the  use 
**  of    the    cotton-works,    in  which    Henry 
^*  Houldsworth    and    Company,    and  those 
standing  in  right  of  that  company,  have 
been,  or  are  now  engaged  at  Anderston 
•'  and  Woodside,  or  elsewhere;  or  whether 
5*  the  claims  of  the  pursuer,  under  this  con- 
•'  tract,  were  settled  up  to  the  81st  December 
1807,  by  a  settlement  of  accounts  between 
the  parties  ? 

"  'And  whether  any  loss  and  damage  has 

been  sustained  by  the.  pursuer,  in  conse-^ 

quence-  of  the  defender's  non-performance 

^^  of  said  contract^  by  failing  to  furnish  coal 

"  and  culm  for  the  pursuer's  cotton-works,  in 

"  terms  of  the  same,  and  to  what  amount  ?'* 

In  1804,  the  parties  entered  into  a  con- 
tract, by  which  the  defender  became  bound 
to  furnish  Henry  Houldsworth  and  Company 
with  such  a  quantity  of  small  coal,  or  culm* 
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as  should  be  sufficient  to  supply  with  fuel,  HouLBswomtB 
the  whole  works  now  erected,  or  to  be  erected, 
**  in  their  present  or  future  works,  at  Wood- 
'^  side,  Anderson,  or  elsewhere ;"  with  a  de- 
chuiation  that^  if  the  defender  feiled,  the 
other  parties  were  to  be  entitled  to  supply 
themselves  from  other  coal-works,  at  his  ex- 
pence,  and  that  the  account  and  oath  of  the 
acting  partner  at  the  pursuers'  works,  should 
be  held  sufficient  proof  of  the  quantity  so 
furnished,  *  - 

Some  time  after  the  date  of  this  contract, 
a  steam^ngine  of  larger  power  was  erected  at 
Anderston,  and  the  whole  of  the  power  not 
being  required  in  the  c6tton-work,  part  of 
it  was  at  one  time  employed  in  a  foundery, 
and  to  pump  water  for  the  Cranston  Hill 
Water  Company.  The  defender  conceiving 
this  a  misapplication  of  the  fuel,  and  that  he 
was  only  bound  to  furnish  coal  for  the 
cotton-mill,  at  first  supplied  only  a  small 
quantity,  and  for  some  time  did  not  sup- 
ply any.  The. pursuer  applied  to  the  She- 
riff; who  pronounced  a  judgment  enfor- 
cing the  contract.  The  ease  was  referred  to 
arbitration,  but  the  decreet  pronounced  was 
set  aside  by  the  Court  of  Session,  in  an  ac* 
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HauvDswotLtn  tion  at  the  instance  of  die  defender.  The 
Walker,  application  to  the  Sheriff  was  renewed^  and 
the  defender  heing  dissatisfied  with  the  deci- 
sion,  brought  it  under  review  by  advoeadon ; 
an  action  of  damages  at  the  instance  of  the 
pursuer  was  conjoined  with  it»  and  the  above 
Issues  were  sent 

In  opening  the  case  for  the  pursuer,  Mr 
Jeffirey  stated,  that  he  wished  to  put  into 
the  hands  of  the  Jury  a  report  by  an  account- 
ant,  not  as  evidence,  but  as  his  avermenti 
and  to  save  the  Jury  the  trouble  of  taking  it 
down  from  his  statement. 

Grant,  for  the  defender. — ^We  must  ob- 
ject to  any  thing  that  is  not  evidence  be« 
ing  put  into  the  hands  of  the  Jury. 

Lord  Gillies*— -It  is  impossible  for  me 
to  take  down  28  folio  pages  of  figures. 

When  Mr  Jeffirey  concluded  his  speech. 
Loud  Gillies. — I  would  suggest,  in  or- 
der  to  do  justice  in  such  a  case,  that  the 
pursuer  should  call  his  evidence  to  the  first 
part  of  the  first  Issue.  If  he  &ils  th^re,  then 
the  case  i^  at  an  end.  I^  on  the  contrary,  he 
succeeds,  then  he  is  clearly  entitled  to  da- 


M9.  THE  JUBY  COURT.  81 

mages,  and  the  Jury  may  find  sd ;  but  the  HovLMwomTB 
amount  of  the  damages  parties  ought  cer*     w^uaa. 
tainly  to  refer  to*arbitiation. 

How  IB  it  posoble  for  the  Jury  to  go  into 
this  mare  magnum  of  papers,  boolts,  accounts, 
identific  etidoice^  &c.  It  is  impossible  for 
the  Court  to  do  so,  and  I  suppose  it  is 
equally  so  finr  many  of  the  Jury.  That  da- 
mages are  due,  we  may  find,  but  the  amount 
we  cannot  fix.  I  find  it  incompetent  to  sug« 
gest  a  reference  of  the  first  point ;  hot  being 
diarged  with  the  time  of  the  Jury,  I  must 
rarest  a  reference  (tf  the  second. 

£rnz^.— At  present  1  am  only  entitled 
to  refer  the  whole  case,  and  have  no  doubt 
that  we  shall  shew  that  there  is  no  foUnda«> 
tion  for  theaction ;  but  in  the  course  of  the 
pNKif  X  may  be  satisfied  that  it  is  proper  to 
refer  part. 

Jeffrey. — ^We  are  most  anxious  to  save 
time,  and  to  adopt  the  course  pointed  out ;  but 
if  the  defender  is  to  plead  the  application  of 
the  engine  to  pumping  water  as  a  total  de* 
fimce,  we  must  lead  proof  on  this  subjtet, 
along  with  proof  of  the  quantity  of  fuel  ne- 
oenary  for  it. 

After  several  witnesses  va^e  examined,  and 
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HoffUMWQBTii  a  {HTOtest  produced,  the  defender  was  csUed, 

Walksb.  toid  desired  to  produce  several  letters  fiom 

^'^T^  the  pursuer ;  but  not  producing  them» 

A  copy  of  a  t/^^€^.--*We  produee  tiie  lettov-kiok  in 

letter  received      v  •  r    .i^  •         j.       j 

as  evidence,  on  WulCIl  tHe  eopy  18  eUtOiecL 

pS^ti^to  dig.      Gfrfl«/.f— You  must,  pioye  that  the  letter 

copies  were         Jeffrey. -^Wo  have  only  to  prove  this  t)ie 

true  letter^^book,  and  that  the  derk  bdii^ei 
the  pxindpal  uras  salt.  .  . 

LOBD  Qiixi£s.— «I  understand  that  yoi| 
mean  to  prove  that  this  is  a  true  copy,  and 
that  it  was  ther^qfuhr  p»etice  to  diqiatdi,  to 
the  pevsons  to  whom  tiiey  were  addressed, 
the  original  lettas  (rf*  which  copies  tvere  eor 
teied  in  that  book»  . 


V  Jf^r€^.«<^The  derk  who  eopied  the  letter 
is  dead,  but  we  shall  prove  his  hand-^writin^ 
and  the  regular  practice  of  sendkig  tli^  ori- 
S9nals«>  " 

After  two  witnesses  were  examined  on  tiiis 


Cfrant.^^The  same  prindple  must  hdd  in 
this  case  as  in  the  delivery  of  goods.  Delivery 
must  be  proved  by  the  person  who  deliveied 
tiiem;  but  if  he  is  dead,  proof  has  been  admit- 
ted of  an  entry  in^  book  r^uhorly  kept  hy  him. 
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tW,  howeter,  has  never  been  OUmeA  that  houamwobt* 
aperson  wrote  in  the  boQik»  whose  duty  it  ttiw 
wt  to  keep  it 

t/@^€^-^Thift  is  a  regular  letter«bMk» 
s&d  is  hetier  evidence  than  the  clerk  would 
Ve^  were  he  afiire^  as  thia  entry  cannot  he  e^ 


Lord  6tLLi£&*^It  it  impdisible  to  prere 
my  particular  letter  sent  t6thepo8t«offlce»  and 
tbeiefore^  a  letter<»book  is  reieeived^  pit>tided  it 
ispro^ed  that  it  was  eust(»nary  to  send  thcf 
iettari^  and  that  the  witness  has  no  reason 
to  doubt  that  the  one  in  question  was  smt. 
I  have  therefore  no  doiibt  of  the  competency 
ef  producing  the  kttet-book.  I  do  not 
iUnk  it  xndces  any  difference  that  the 
derk  is  dead,  as^  if  he  were  here,  he  could 
only  prore  the  writing.  The  witness  has 
poved  the  writings  and  that  it  was  the  piao- 
tiee  to  send  the  letters,  etqpies  of  which  wera 
est^ed  in  this  book 


After  ptoducing  certain  documents^ 
Jeffrey. -^^j  not  going  into  the  evidenee  in 
detailyl  ^ve  up  strong  proof  on  this  first  branch 
of  the  case ;  but  I  now  call  on  the  other  party 
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Hovi.i>9womTa  ^  Say  whether  they  ajre  mUing  to  vefer  the 

amount  of  the  damages. 

Murray. "-We  cannot  form  any  opinion 
till  the  pnfsuer  has  concluded  his  pioof. 

JLoBB  Gillies. — ^This  question  arises 
from  the  faulty  partly  of  the  piB*suer,  partly 
of  the  defender.  The  pursuer  erected  an  ^- 
gine  of  superior  power  to  that  which  was  in 
the  contemplation  of  the  parties  at  the  time 
of  entering  into  the  hargain,  and  applied  part 
of  this  power  to  a  different  purpose.  This 
gives  rise  to  great  intricacy  of  proof,  and  af- 
fords a  reason  for  suhmittang  .tiie  whde  case, 
oratleartpartofit,toarbitrati«i. 

A  witness,  The  foreman  of  the  foundry  was  called  as 

t^^^Z  a  witness,  and  stated,  that  he  was  paid  a 

I  n^mjSS^t  share  of  the  prodts  of  tiie  foundry. 

I  the'^^f"       -^^  ol^ection  was  then  taken  to  his  evi- 

the  case.         dcucc ;   to  which  it  was  answered,,  that  he 

had  no  interest  in  the  question  put — ^tbat 
the  pursuer  meant  to  prove  the  quantity  of 
coal  necessary  for  the  foundry,  and  deduct  it 
from  the  quantity  demanded  from  the  4^* 
fender. 

LoED  GiLLi£s. — ^This  wita^s  has  a  share 
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hi  the  profits  of  the  foundry,  which  is  i^viouglit  HovLDswomxA 

by  the  steam-engine  *  for  which  the  defendar     wal'ker. 

engaged  to  supply  coal.  The  defender  was  only 

bound  to  supply  coal  for  the  cotton-work,  and 

tins  witness  has  an  interest  to  diminish  the 

quantity  appEed  to  work  the  foundry.  Ifamt- 

ness  is  interested  in  the  tesult  of  the  trial,  it 

18  not  enough  to  say  that  he  is  not  interest- 

ti  m  the  particular  question  put. 

Aftar  calliiig  aaotiier  witness,  Mr  Jeflfrey 
rtated^  that  the  pursuer  was  willing  to  refer 
the  whole  case.  A  minute  of  reference  was 
accordingly  signed  by  the  parties,  and  an  or- 
ier  made,  that  tiie  Jury  should  be  discharged 
without  returning  a  veidict. 

Jeffhif,  Cockbum,  and  «7.  S.  More,  for  the  Parsiier. 

/.  A,  Jifurraif,  Grant,  and  Robinson,  for  the  Defender, 

(Agents,  WiUiam  EUU^  and  Carnegy  and  NeiUon,) 


Some  of  the  books  in  this  case  had  been  pro-  a  genena  or. 

daced  by  the  puxsuer,  sealed  up.    Before  the  tion  of  the^^' 

trial,  Mr  Grant  moved  that  tiie  defender  cimSe  comr*^" 

Aould  be  allowed  inspection  of  them,    to  p*"^  "^^"^ 
which  Mr  Jeffirey  objected,  but  stated  that  r 


96  CASES  TKIBBIH  JuuW, 

HooxiMwo&tii  he  had  no  ol|f MtioD  to  i^w  ti»  Cl«rk  of 
waTub.     C(wrt  to  l<wk  into  them. 


LOBD  CmSF  COMH I8SI0N£B*«~It  is  eX* 

tiemely  important  that  there  shauld  bo  a  se*' 
lection  of  euch  books  as  are  necessaiy ;  but  it 
is  not  usual  for  the  Court  to  make  a  genmil 
order  for  isyspectioa  of  the  books  of  a  great 
mercantile  ccMupanyy  by  the  opposite  partjr. 
We  cannot  m^ke  any  as  to  the  books  which 
Are  sealed  up.  The  proposal  imide  to  (submit 
them  to  the  Clerk  is  very  proper*  The  whole 
ought  to  be  in  his  hands* 
«>  •  ■ 

IjOED  Fitmilly.--^I  hope  that»  in  addic- 
tion, there  will  be  some  admissions  inade»  as 
I  never  saw  a  case  where  that  was  more  ne- 
cessary for  the  ends  of  justice*  Without  this, 
the  case  mufit  go  as  a  mare  magnum  to  the 
Jury. 

On  the  82d  February  a  motion  was  made 
to  have  the  books,  &c«  delivered  up. 

LOED  GuAABA.'^l  never  understood  that 
the  books  were  produced  here ;  but  if  they 
were»  then  I  grant  the  order  to  deliver  them 
up,  and  to  return  the  process  to  the  Court  of 


\ 


9mm»   Ijcftt  gnuifc  no  cdhf  &i  prsdndng  HouKimfcb&TB 
tbem  to  the  arbitifK; 


muiEflin^Ty 

L019  I^BISF 


Clark  t?.  Callendeb.  isis. 

Februaiyl* 

i^N  action  Id  compel  ilnplemtet  of  an  dU  a  flndiiig  ibr 
K^eS  agreement ;  and  fot  dttmagcti*  thepunuerad- 

duoed  no  l^gU 
eijdeooeb 

DeF£Nc£.-^A  denial  of  the  agreeAiettti 
Wtfting  waft  essential  to  mieh  an  ngteem&at^ 

iSBtJJKs* 


«  Whethel*  the  defetider  did,  in  or  about 
^  the  month  of  Fehniaiy  1806,  eflter  into 
^  an  agre^nent  widi  the  pmrsuer,  to  reEeve 
^  Inm^  the  6taA  puiisnei',  from,  and  take  upon 
"^  fakMielfy  the  diiddrfeHdef^  6  eertain  bargalft 
^  iet  fbfth  itt  the  smiittiittisf^  liearing  date  the 
^Ml  day  df  Deeemhfer  1805,  beftween  Mx 
''George  Aitken  of  Cupaf  in  t&e,  aild 
''othdn^  attd  Mt  James  Gibclon,  writer  to 
**  th^  6ignet>  i^ecting  wheat,  or  the  pridK' 
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Clask       ^^  of  wheat ;  from  wbkh.  bargain  the  said  pott 
Caixutdsb.   ^  saet  hady  before  the  said  month  of  February^ 
^■^^     •*  relieved  the  said  Mr  George  Aitken  ? 

^^ Whether  the  de&nder  did  not,  at  the 
^  same  tun^  agree  tp  pay  the  sum  of  Li.40 
^<  sterling,  to  the  said  pursue,  or  to  the  said 
f^  Greoige  Aitken,  on  condition  of  the  bargaiii 
f<  bdng  made  over  te^ him  the  defender?" 

Mr  Aitken  and  others  agreed  to  deliver 
to  Mr  Gibson,  1000  bolls  of  wheat  each  year, 
for  10  yearii,  for  which  Mt  Gibi^on  was  to  pay 
30s.  per  boll,  or  the  difference  between  that 
^nd  the  highest  Fife  fiara,  if  th^  fi^  were 
bjdow  ^Ob.  Clark  the  pursuer  h^d  agreed  tp 
relieve  Aitken  of  his  part  of  the  agreement^ 
and  to  pay  him  the  sum  pf  L.40.  The  pre- 
sent action  was  brought,  on  an  all^ation  that 
the  defender  had  agreed  to  relieve  the  pursuer 
fii  this  obligation  to  Aitken. 
Farpi  evidence  The  ca^e  c^me  originally  for  trial,  on  the 
ie^rJ^  l€t^  Jwly  1^^8.    An  objection  wa^  then 

ikaken,  that  it  was  incompetent  to  prove  an 
agreement  pf  thi^  nature  by  parol  evid^ice. 
The  objection  was  overruled,  and  the  evidenoif 
admitted,  op  the  ground  that,  if  the  evi- 
dence of  the  agreement  could  only  rest  upoa 
9  written  document,  the  Court  pf  Sesi;i<»i 


KB1%  T0£  JUBY  CC»7BT.  ^ 

would  not  have  sent  th^  case  to  be  tried  by 
a  Jury,  but  would  have  decided  it,  either 
ppou  the  view  of  the  document,  if  there  was 
ouci  <»r  upon  the  insnffieieiicy  of  the  bargain 
^rv?uit  of  writing* 

An  application  being  made  finr  a  new  trtal, 
because  the  parol  evidence  was  improperly 
admitted^  it  waa  resided,  on  the  ground  of 
m  impUed,  if  not  adiwct  finding,  by  thf; 
Court  of  Session*  that  writing  was  not  esseur 
tial.  The  Coxvtt  of  Session,  however,  set 
^de  the  verdict,  and  granted  a  new  trial, 
on  the  ground  that  the  parol  evidence  should 
}me  been  rejected, 

When  the  £rst  witness  was  called  on  the  Pazoi  evidence 

,  ,  .  ,  ofanagree- 

jBeeond  tnai.  ment  rgected. 

Coekburn^tcut  die  defender. — ^We  formerly 
dbgected  to  parol  evidence  in  this  case,  and 
do  so  again,  upon  the  same  grounds.  The 
Court,  in  granting  the  new  trial,  were  nnani- 
moudy  of  opinion  that  it  is  incompetent. 

Jejffrey. — ^I  do  not  deny  that  the  Judges 
were  ultimatdy  ot  c^nnion  that  parol  evi- 
dence was  incompetent.  But  I  am  entitled 
to  a  decision  of  the  point  here,  to  enable  me 
to  bring  it  under  review. 

^ft,  I  hold  it  res  Judicata  that  parol  evi- 


90  €AB£STUKDIK  Fdb.  1, 

ctAEK      deiHse  b  (xmipetent     The  q«eiticni  d  ¥ai 
CALLnDxik  competeticy  was  diMused  in  vmtten  pleads 
ings  before  the  Lord  Oidiaaiy)   and  trith 
these  before  hixn,  the  Issiies  were  diteeted. 

Sdf  A  contract  for  the  sale  of  itievecifale% 
may  be  proved  by  paroL 

Lord  Chief  CoM]sia8ioireA«~»Thte  ap^ 
plication  appears  to  be  for  the  purpose  df 
puttinj^  die  question  in  shape  for  more  so- 
iann  discussion.  I  shall  ther^re  state  the 
reason  why  I  reject,  the  eyidence  How^  whidi 
I  admitted  formerly* 

The  case  originally  came  here»  as  stated  by 
the  pursuer,  after  the  question  had  undi^* 
gone  ftdl  consideration  befoire  the  L^  Or- 
dinary.  The  Court  here,  thinking  the  CotUrt 
,  of  Sesiaon  must  have  had  good  reasons  for 
sending  the  Issue^  and  that  there  might  be 
circumstances  which  took  the  case  out  <xf 
the  rule  of  law,  by  which  writing  is  i^equi^- 
ed  to  prove  sudi  an  agre^otient,  admitted 
the  parol  eyidence.  The  ease  went  back 
under  pecuUar  drcumstances.  l%e  motiim 
for  a  new  trial  did  not  rest  merely  on  the 
statement  of  counsel,  but  also  on  a  note  Vy 
this  Court,  reserving  the  preset  question. 

It  iisf  unnecessary  to  state  the  manner  in 
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«iiiidi<tli0  €Uf$  mi^t  lutVe  hem  bmig^t  be-      g&aw 
fae  tile  Caort  of  Sesnon.    It  imi  Inoiq^t  galimms^ 
befinre  that  Coiirtoii  a  mbtiim  fi>r  anew  tiial; 
and  it  is  xctimml  1^  $A  inCedbmitor  gtant^: 
lag  the  iie#  trials  ill  a  perfeedjr  genend  fi^ 
ittt  though  the  order  is  generalt  there  is  detr  . 
ftyidetiGe  that  the  note  d  the  former  trial  wtt 
under  CQttBidciratioti  of  the  Court  (  and  they 
hay^gratiled  the  trials  on  the  gnnmd  that  the 
parol  evidence  was  impvopedy  admitted. 

I  cannot  enter  here  into  a  discusaian  ef 
what  I  may  think  the  hiw  is ;  for  hi  thia  cua^ 
from  what  paaaed  in  the  Court  of  Session^  and 
knewiBg  the  ground^  of  that  Court's  deoiaiont 
I  find  it  incdUpetMt  now  to  xfOdiYe  the 
cividence  tendered. 

His  Lorddiip  thetii  stited  to  the  Juiy» 
ihat  as  tho^pursuifir  had  brought  no  legal  ei^ 
denoe^  they  woidd  of  ooiune  find  for  the  4!^ 
fender^ 

**  Verdist  &r  the  defender  on  both  Issues.^ 

,J4rtji  for  the  Punuer. 

Cocklmrn  for  the  Defender. 

(Agents,  Macritchk  and  Murray^  w.  s.  and  John  Kerr^  w.  s.) 


dS  CASES  TBIED  IN  Feb.  I, 

ciABK  The  questbii  of  the  confpetoncy  <^  parol 

CM.i.xirD»:  evidence  was  again  carried  to  the  Court  ei 
Session,  on  a  Bill  of  Exceptions;  and  on  the 
9th  March  1819*  that  Court  disallowed  €tie 
exception,  on  the  ground  that  the  pursuar 
merely  rq^eated,  at  the  second  trial,  his  otter 
of  the  same  sort  of  parol  evidence  which  hiad 
been  tendered  and  received  on  the  first  trial ; 
and  that  it  had  no  reference  to  a  proof  of  ho* 
mologation,  and  that  there  was  no  rei  inter, 
ventus. 

The  case  was  tiien  appealed  to  the  House 
of  JjcxtAs ;  and  on  the  16th  June  I8I99  the 
appeal  was  dismissed,  and  the  interlocutors 
affirmed,  with  L,80  costs.  It  is  understood 
that  the  Lord  Chancellor,  in  the  course  of 
ihe  argument  at  the  Bar,  at  first  expressed  a 
doubt,  whether  the  !K11  of  Exceptbns  suffi- 
eiently  specified  the  evidence  ten4ered;  and 
stated,  that  a  Bill  of  Exceptions  ought  to 
state  what  the  evidence  was  which  was  ten- 
dered, as  well  as  the  nature  of  it :  That  it 
was  not  enough  to  say  that  the  party  was 
ready  to  call  witnesses  to  prove  his  case; 
but  that  the  Bill  of  Exceptions  ought  also  tQ 
state  the  facts  he  was  ready  to  prove. 
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8nftuiro<,ftcu 


PRESEXT, 
LORD  PITMILLV* 


BuBMfl,  &C.  V.  Stiblino,  &C.  18». 

March  U 


Reduction  of  a  decree  in  the  Admiralty  ^^  "tf *«y  ^ 

^   one  yefiel 

Court*  found  to  hKV9 

been  occasion* 
ed  bj  careless- 

DEFBKC£.--The  injury  was  oceasioned  ^t^^^ 
by  tibe  carelessness  of  the  crew  of  the  vessel  2^7.  ^*"^ 
belonging  to  the  pursuers. 


ISSUE. 

^  Whether  the  damage  sustained  hy  the 
^  ship  Two  Sisters,  and  cargo  on  board  of 
"^  said  ship,  in  consequence  of  being  run 
'^  finil  of  by  the  sloop  Christian,  the  pro- 
^  p^ty  of  the  pursuers,  in  the  harbour  of 
"  Ely,  upon  the  17th  day  of  November 
^  181^  or  about  that  time,  was  occasioned 
*"  by  the  ignorance,  carelessness,  or  inatten* 
^'  tion  of  the  master  or  crew  of  the  said  ship 
''  Christian  ?  Or  whether  the  collision  be- 
'^  twixt  the  said  two  vessels,  and  consequent 


t#  ^     CASES  TftlSB  m  ManA  1, 

Bmifs,  A& .  ^^  damage  to  the  said  ship  Two  Sisters,  and 
STmi.nro,  Ac  **  csag^f  was  occasioned  by  the  ignorance  or 

'^  carelessness  of  the  master  and  erew  of  tiie 
«  ship  Two  Sistei*s  ? 
^<  Damages  laid  at  L.SXK)." 

In  a  storm  in  November  1814,  ihe  Two 
Sisters  ran  into  Ely  harbour,  two  hours  afiter 
Mgh  water,  and  soon  took  the  ground.  The 
sloop  Christian,  a  larg^  vessel,  enteifed  aeoii 
after,  and  also  took  the  ground.  At  low 
water  the  master  of  the  Two  filters  employed 
hiscrew,and other  hands, tocarryoiitonefficbor 
as  &r  as  they  could  into  thes^  and  aiHtthier 
towards  the  pier.  The  master  of  the  Chris^ 
tian  went  to  Kirkaldy^  it  was  said,  fdr  the 
purpose  of  getting  from  the  owners  a  new 
anchor,  in  plac^e  of  one  be  lost  during  the 
storm,  and  left  his  vessel  in  chaigie  of  the 
erew,  and  some  &hennen,  who  act  as  pilots 
at  Ely.  The  fishermien  went  on  shcve  at  tow 
water,  and  promised  to  return  when  f^e  fide 
flowed,  if  it  Was  then  possible ;  but  the  storm 
increasing,  they  did  not  returUji  bat  eame  to 
the  pier,  and  made  a  signal  to  the  crew  to  drop 
their  anchor.  This  was  aocmdingly  done;  but 
before  the  vessel  had  suflkdent  length  of  cable, 
she  struck  the  Two  Sisters  repeatedly,  and 
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stor^  in  her  planks,  whidi  rendefed  it  neees->  Bvmy^j^ 
ttNry  fiir  the  master  to  cut  her  cahle^  and  allow  swELiia,  s^ 
her  to  drift  on  the  ohore. 

The  witnesjsea  differed  as  to  whether  the 
Two  Sisters  was  afloat  before  the  ooUiaion. 


Cocf^bvnt,  fiw  the  defender,  stated,  that 
it  was  suffident  if  he  oould  diew  that  the 
damage  wju  not.  dope  by  the  Christian*  It 
was  occasioned  by  the  Two  Siaterst  as  she, 
b^injgtibe  s(naUer  ves^eli  onght  to  have  cut 
ar  aUdcened  her  cahles* .  The  Christian  was 
in  better  hands  than  if  the  master  had  been 
on  bMrd«  If  there  was  m  Uame  on  either 
lidft  then  we  are  caititled  tp  have  a  verdict) 
finding  the  fiicto. 

J^reyt  in  opening  the  case,  and  in  reply, 
ooBteoded,  that  the  crew  of  the  Christiau 
did  not  ta)i^  the  neeessary  precautions  at  low 
wat9 :  Thati  had  the  cables  of  the  Two 

Sisters  been  cut,  the  infurance  might  hav« 

Ib^en  loot :  That  when  all  the  blame  is  on 

one  side^  reparation  is  due-^-^Woodrop-Sims,. 

81st  NoTember  1815.    9.  ZMson,  83:  and  2-  Bodson^sa. 

that .  tiie  only  witnesses  the  pursuers  had 

tmught  were  the  crew  of  the  Christian^  to 

swear  that  they  were  not  negligent. 


d9  CASES  TRIED  m  March  1, 

Bimir8,fte.       liORB  PiTMiLLY. — ^This  fesolres  into  ft 
i^iRtiKo,  &e.  laimple  question  of  fact,  wbetfaer  the  loss  uras 

occasioned  by  the  n^ligence  of  the  crew  of 
the  one  vessel  or  of  the  other ;  and  we  have 
nothing  to  do  with  the  amount  of  the  injury. 

As  you  have  paid  so  much  attention  to  the 
evidence,  and  as  it  is  so  dear,  1  shall  not  go 
over  it  in  detail,  but  would  b^  of  you  to 
distinguish  it  into  two  periods. 

It  is  dear,  that  in  coming  into  harbour,  it 
is  the  duty  of  mariners  to  provide  for  their 
own  safety,  and  that  of  others,  and  not  to 
wait  till  the  moment  of  danger.  With  this 
view,  you  will  look  anxiously  and  carefidly ; 
first  to  the  proof  of  the  precautions  taken  by 
the  masters  of  both  vessels,  from  the  time  of 
their  coming  into  harbour,  till  the  next  tide ; 
and  then,  the  evidence  applicable  to  the  &cts, 
at  the  moment  of  danger ;  which,  however,  is 
hot  so  important  as  the  first  period. 

During  the  first  period,  the  crew  of  the 
Two  Sisters  carry  out  their  andiors,  &c. 

The  master  of  the  Christian,  on  the  other 
'hand,  leaves  his  vessd,  which,  in  my  opinion, 
was  very  blameable.  The  next  question  is, 
what  the  crew  ought  to  have  done ;  whether 
to  carry  out  anchors,  or  a  rope  to  the  pier ; 
and  as  there  is  contradictory  evidence  on  thi^ 
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W  lAth^A;  «c. 


stiigect.  i  sWstat^  if  to  y6U.     [ftis  lx)fd-    itmiTi,  aa.* 
sltt^  theri  stated  ihe  evideilce.j 

^tf6  yffere  ^ight  of  nine  witnesses  who 
#otb  that  a  rtfj^e  AiigUt  have  been  sent  to  the 
^tfi  but  iii  6^]^isition  to  this,  there  is  strong 
^delice  fbf  the' defenders. 

A  question  of  law  may  occur,  whether^  it 
dth^  paty  \tis  negligent  at  the  first  part  of 
the  day^  the  liability  in  damages  will  be 
affected  by  the  negBgenee  of  the  other,  iat  a 
subsequent  period!  It  is  not  necesisafy  to  g6 
into  much  legal  discussion  :  I  shall  only  say, 
tifat  if  one  patty  makeS  every  preparation 
2^«st  the  apl^ro^ehiiig  dangef,  it  will  hot 
te  sttffideut  to  (TrbV^,  that  ih  the  moifieht  of 
iBii§&r,  he  did  tiot  make  use  of  every  means 
that  may  appear  proper  to  a  cool  spectator.  To 
subject  him,  there  must  be  proof  of  gross  negli- 
gence, and  that:  he  acted  in  a  manner  in  which 
a  man  of  ordinary  prudence  would  not  have 
acted  at  the  moment  of  danger.  It  is  not 
sufficient  that  you  are  uncertain  whether  a 
different  conduct  at  that  Moment  might  not 
have  led  to  a  different  result.  If  you  have 
doubts,  then  you  must  go  back  and  consider 
the  precautiOM  tis^i  before'  the  time  of 
danger. 

Tfcfffe   is    i^ra*ct«^   eridfetfee    a^  ^ 

9 
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Bvmvfl,  Ac    whether  it  was  the  duty  of  the  master  of  the 
STimLuro»&c  ^^^  SisteTs  to  slacken  his  cables  j  but  the 

remarks  that  have  been  made  as  to  the  ere* 
dit  due  to  the  different  sets  of  witnesses^  in 
matters  of  professional  opinion^  ^pply  1^€>^- 
The  Jacts  are  not  to  be  questioned,  but 
thdr  opinion  may  be  biassed. 

tf  you  think  there  were  &ults  on  both 
ddes,  then  you  may  return  the  facts  that 
have  been  proved;  but  I  have  little  doubt 
that  you  will  not  find  this 


I  vv.vj:<h 


Verdict-—''  That  the  damage  sustained  by 
''  the  ship  Two  Sisters  and  cargo,  was  occa- 
^  sioned  by  the  carelessness  or  inattention  of 
''  the  master  and  crew  of  the  ship  Christian." 

Jeffrey f  t/amtrioii,  and  Haiderion,  §n  the  Porsuen* 
G.  «/•  Bell  and  Cockbum  for  the  Defenders. 
( Ageita,  Jame$  GUSmi,  Alexander  Fon^f  and  Gtorge  M^DwgcM.) 
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March  10; 

Damageaibr    A N  actiott  of damages  foT  fareacii  ofcontrsct 

hreadli  of  co&« 
tract. 
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D£t^£iCcfi.-^The  bargain  was  not  ooh- 
diided^ 

tBStJ£« 

* 

<^  Whethen  in  the  inofitli  of  S^tetaUt 
^  18179  and  subsequent  to  the  5th  day  of  the 
said  iliotith^  tfa^  defendcfra,  or  one  or  other 
of  them,  purchased  from  Mr  Ai^ibald 
MacBrair  of  Oksgow,  as  agent  for  the  pur^^ 
^  saert  200  bolls  of  oaits^  conform  to  a  sample^ 
^  at  87s«  per  bolli  Stirling  measue,  defiver- 
'^  able  at  Port-Dundas  or  Kirkintilloch ;  and 
^  whether  the  said  defenders  failed  to  imple^ 
ment  the  said  bargain,  to  the  loss  and  d^* 
mage  of  the  sud  pursuer  ?"" 


M 


4€ 
0€ 


Li  Sej^tc^iiber  1817>  Liddle^  an  agent  m 
lidth,  transmitted,  at  the  desire  of  the  pur^ 
auer,  a  sample  Of  his  oats  to  MacBrair  in 
Glasgow,  who  wrote  to  tiie  drfendersi  meii« 
tioning  that  he  had  got  the  sample,  and 
wished  them  to  see  it*  Accordingly,  one  of 
them  met  him,  and  after  seeing  the  sample, 
agreed  to  take  200  bolls  at  27s.  per  boll;  but 
when  the  mUb  Weite  sent,  they  refused  10  re-' 
cdve  them,  alleging  that  MacBrair  was  in  a 
mistakei  (liat  they  had  not  got  his  letter  at  the 
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commission. 


teiia  tioi^  thoy  met»  and  that  it  was  a  ^fercnt 
jAMxstfotfB.  bargain  of  which  they  understood  him  tioi 
speak  at  the  time  they  met  in  Glasgow.  The 
oats  were  afterwards  sold  at  a  loss,  and  this 
action  was  brought  to  recover  the  balance  of 
the  prices  and  damages. 

A  mercantue        When  MacBrair  was  called  as  a  witness, 

agent  an  ad«  ' 

muribie  wiu       WUeTf  &r  the  defenders,  objected.     He 

ness,  though 

en^tied  to      is  not  a  r^uki  brokei^  and  as  he  is  plaid 

so  much  per  cent  his  interest  is  direct* 

Cockhumy  for  the  pursUer.-^He  has  ne 
interest  in  the  event  of  this  trial»  ast  we  have 
paid  his  commission,  and  are  ready  to  rdieve 
him  from  any.  daim  for  not  having  completed 
the  bargain. 

LoED  Gillies. — Call  the  witness  to  as- 
certain the :  fact ;  but  at  present  I  am  dis- 
posed at  any  rate  to  repel  the  objection  ojti 
the  ground  of  intereat  An  toalc^ous  case 
is  that  of  a  banker's  clerks,  who  are  giOod 
witnesses  to  {Mrove  due  netifiedtiqn  oi  the  di^ 
honour  of  a  bill,  thougl^  if  they  did  not  i^e^d 
the  letter,  they  are  liable. 

The  witness  stated  that  he  had  been  pa]4 
commission  on  the  highest  price  (278;),  steid 
of  course  be.  had  no  interest 


ms.  TH?  JUKY  COURT.  101 

When  Mr  jJeffrey  dosedliis  speech  for  the      smith 
d^ender^  X^cmB  Gillies  obGerved^  that  it.  jakiesovb. 
would  he  Becessary  to  call  back  MneBrair,  a  witae^x- 
who  had  been  Ee-indosed,  as  the  notes  he  had  Si*^^ 
taken  of  the  evidence  differed  frota  the  stater  ^^^' 
meiit  by  Mr  Jeffrey.    Thia  witness  was  accor*  the  note  of  Wa 

•^  '  evidence  was 

dingly  called  t  andhi^  lordship's  notes  being  correct, 
read  to  him^  he  stated  that  they  were  correct.- 

A  witness  for  the  defenders  having  stated, 
that,  on  the  day  the  defender  was  alleged  to 
have  made  the  bargain^  he  saw  him  at  Cum- 
hemanld.  he  was  then  asked  where  the  de- 
fender  ^d  he  Was  gomg. 

His  Lordship  at  first  seemed  disposed  to 
allow  the  question  ;  but  it  b^ng  farther  ob- 
jected that  it  was  not  the  best  evidence, 

LoED  Gillies. — This  is  not  the  best  evi* 
deuce,  and  therefore  incompetent.  If,  how- 
ever, the  objection  was  simply  that  it  was  not 
the  best  evidence,  in  the  circumstances  in 
which  this  question  arises,  I  might  get  over 
the  objection ;  but  it  is  coupled  with  this,  in 
addition,  that  the  statement  comes  from  the 
defender, 

Jeffrey.-^The  whole  case  rests  on  the  tes- 
timony of  one  witness,  which  is  not  evidence ; 
^d  he  has  mistaken  one  bargain  for  another. 
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SniTii  Lord  GiLLiESi-^This  appears  to  me  4 

jAMiEsoira,  very  simple  case.  The  damages  are  admit* 
ted,  and  tlie  only  question  is,  whether  there 
was  a  bargain,  lliis  is  said  to  dq)end  on  the 
testimony  of  one  witness ;  but  the  rule  as 
to  one  witness  is,  that  if  he  is  supported  by 
circumstances,  and  you  believe  him,  th$  evi« 
depoe  is  complete. 

Sppor^^  The  question  for  me  to  decide  is,  whether 
^umatancea,  the  <4rcumstances  are  sufficient  in  this  case  to 
i^m^  render  this  testimony  evidence ;  and  I  state  to 

you,  that  if  you  believe  the  witnesi^  you  must 
l^ve  full  effect  to  his  testimony  as  legal  evi- 
dence. The  circumstances  appear  to  me  ex* 
tremely  strong,  and  that  the  testimony  is  to 
be  believed ;  indeed,  it  is  impossible  to  sup- 
pose perjury  in  the  case^  and  there  is  no  al- 
ternative between  perjury  and  giving  feith  to 
the  testimony. 

The  written  evidence  shews  that  there  was 
^  bargain,  and  that  it  was  varied  as  to  pay- 
ment and  place  of  delivery.  It  is  said  he 
.  did  not  conduct  himself  as  an  agent  ought  to 
do,  in  not  giving  the  defender  notice  in  tvrif^ 
iriffp  that  the  bargain  was  confirmed  by  his 
employers.  Vou  are  better  able  to  judge  of 
this ;  but  to  me  it  appears,  that  he  conducted 
himself  correctly  in  every  pairticular.  JSe  pro-. 
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baUy  expected  to  see  the  defender,  and  there      Smit^ 
are  important  verbal  engagements  entered    Jaiiumks. 
into  evay  day. 

« 
Verdict    **  £»    tbe    puisuer,    damages 

*'  L.158. 198, 9d.»  due  icom  a5th  September 

*  1817." 

Cockbum  and  JD.  MaqfMane,  finr  the  Panuer. 

Jeffrey  and  «/a.  Miller,  Jun,  to  t)ie  Defenden.  ^ 

(A|^nt8|  XXnrM  ^urroy^  w.  a.  luul  if .  /7oicrtioa>  Vf  ir) 


PEXiXXTy 


Duke  of  Aroyle  v.  Campbell,  Maxch  it. 


Counter  actions  relative  to  the  r^^ht  of  Afindii^aato 
the  Duke  of  Aigyle  to  take  sea-wieck  a&d  ^i^^^^ 
shell-sand  from  the  ahoxe  q^ponte  to  the  ^^  ^ 
lands  of  the  d^ender^ 


ISSUES. 


<^  \st.  Whether  the Dnkeef  Aigyl^  by 
*^  himself  or  his  tenants,  has  been  in  ihe  im- 

<<  memonal  use  of  talung  sea-irai^t  or  vrecl^ 
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CA^fffgf.^    **•  iihe  f^oro?  of  Machnc}^9,Toj^  1^,  ,«^  ^x«| . 
**  those  parts  of  the  shores  iii\me4ift^y  %^- 
*'  joining  to  the  lands  of  Ballevdn,  Drumlea, 
«  foa^  /^ers,  ti^  property  of  the  s44  ^fiide- 
*^  .n<*  WjUi(ifla  Ci«^^l  of  Bi^rj^r^plj,  £s.q, 

*'  2(/,  Whether  such  use  of  takin^^  jf^- 
«  ware,  or  wreck,  or  sheU-sand,  if  any,  upon 
*^  the  part  of  the  Duke  of  Argyle,  or  his  te- 
*'  nants,  was  with  tiie  leave  or  tolerance  of 
•*  the  said  Frederick  William  Campbell,  or 
**  his  predecessors,  or  tenants,  in  the  foresaid 
^'  lands." 

Mr  Campbell  had  presented  an  application 
to  the  Sheriff,  to  interdict  the  tenants  of  the 
Duke  from  taking  wreck  and  shell-sand  fironi 
the  sea  s^ore  opposite  to  his  lands.  The 
Duke  declined  the  jurisdiction  of  the  Sheriff^ 
iii>a  qi^ioR  of  hentaUe  rights,  and  in  a  ma- 
itomo  case.  The  ob|ectioii  was  sustakedr 
and  the  ease  i^9^ng  been  carried  to  the  Court 
of  Session  by  advocation,  the  Duke  broughi 
a  declarator  to  have  his  right  ascertained 


A  tenant  who      It  was  Stated  as  an  objection  to  the  first 
ken  wreck,  an  M^M^naBBi  ^bat  Imug  ose  0i  the  XMske^s  tenants, 

admissible  wit*  r  •    i         a:it'l»  •      a' 

ness  to  prove  h^  was  interested.    In  lus  examinatton  in 

the  practice'by 

others.  t    •       /    ->  .      •  ^    •  ......:      ..     .    . 


m^ft^ibm*  the  mtiitm  fM^,' ^t  he  mv&i  i>.oFM«rbs 
lll^  .^tfew  9$rd  fr^  4^e  pl4c«  i9  question,        Pamp«ibi.u 
JiS^eifs  for  tii^  4efender*-:rTbe  lebau  is  foi     ^^^^"^ 
the  whole  barony ;  and  if  the  Dukd  is  found 
to  hvf»  t)ie  right,  thiA  witness*  d&d  all  the 
other  tessnts,  oaay  take  it    * 

Lcom  PiTlf  liiLY.^-^^I  ihaQ  admit  tiie  wit- 
ness, as  J  do  not  dunk  die  interest  h^  faeea 
made  out. 

The  saAie  objection  was  taken  to  another  a  tenant  who 

■r      "1-  '      j^»         •      •    -^^    ft     J    has  taken 

SfiitetesBf    In  his  eumination  tn  tmtkuibui,  wreck,  inad- 

^9  Mated,  that  when  in  bad  health,  he  gave  witness!  ^  ^ 

1^  his  &rm  to  his  son,  but  admitted  tliat  he 

StiU  flOOflidered  himself  tenant*    He  was  then 

asked,  if  he  ever  had  taken  sand  from  the 

plaioe  in  question  ;  and  he  answered  that  he 

had  token  wreck  and  sand. 

liPBO.Fi7Mnxx.r^It  appears  to  me  that 
this  is  not  an  admissible  witness;  and  the 
evidence  given  by  him,  as  to  taking  sand,  &c. 
fafiuraaitgoesto  establisfathepuraiier'scase, 
cannot  be  taken  into  consideration  by  the 
Jury, 


Whfilitbp  defender  afterwards  called  one  ThesmaUest 

interest  GXa 

pi  hia  t0iiaats,  the  same  objection  wais  taken,  dudes  a  wit- 
/  JfjS^*'r4}\a[  tttiaiits  are  i^^si^ary  wit-  ^^^ 
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D.or  AmaTLs  fiesses,  as  they  all  possess  <m  did  leases ;  and 
Campbeiiw    as  their  right  to  take  sand,  &c  is  adBoitted^ 
^"^^         they  have  not  the  same  degtee  of  intevestt  as 
those  on  the  other  side. 

C^Ar.^^There  is  no  ground  ftr  any  dis^ 
tinction.  If  the  ohgection  was  good  in  the 
form^  case^  the  amount  of  the  interest  is 
nothing.  They  are  not  necessary  indtnesses, 
as  every  servant  must  know  the  fiaiets* 

Lord  Fxtmilly. — ^The  ohjecticm  of  in- 
terest is  almost  the  only  one  that  is  an  sih^xh 
lute  exclusion  of  a  witness.  The  smallest 
interest  excludes  as  effectually  as  the  greatest, 
because  the  Court  cannot  distinguish  what 
d^ee  of  interest  will  influence  the  mind  of 
any  particular  individual* 

I  see  no  room  for  distinguishing  the  cases. 
The  tenants  on  both  ades,  who  take  sand,  are 
interested,  and  J  must  repeat  the  same  judg- 
mentt 

A  witnewex.      An  objection  was  taken  to  a  witness,  that 
Mme^aTnT  ^^  T^^'tae  wss  uot  iu  the  list. 
S%[^'      Jeffrey. -It  is  in  the  discretion  of  the 
oppoiteparty.  Q^yj^^  ^  gji^,^  jjie  witness  to  be  exammed. 

Notice  was  given  two  days  ago,  and  his 
name  was  not  left  out  of  the  original  lis^ 
from  any  negligence  or  improper  rnQtivet 
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CXerk^^'—Tbey  have  not  examined  a  angle  ixor  aeqtls 
witness^  and  are  not  now  ratiUed  to  this,  as    Cawbki.1.. 
they  ought  to  have  asked  it  at  the  beginning         ^ 
ef  the  triaL 

Lord  Pitmilly.— This  is  entirely  in  the 
discretioa  of  the  Court ;  and  I  shall  receive 
tiiia  witness^  as  I  would  have  received  the 
idtness  on  the  other 'ride,  if  an  equally  strong 
case  had  been  made  out 

When  there  is  no  surprise,  and  no  attempt 
St  any  thing  improper,  I  think  it  my  duty  to 
tke  Jury,  and  in  fbrwarding  the  ends  of 
justice,  to  admit  the  witness,  and  that  I  am 
Bot  merely  entitled)  but  bound  tp  receive  him* 

Hie  witness  at  one  time  had  had  the  map  ab  oUecUon 
nagement  of  the  defender's  property,  and  was  document 
denred  to  look  at  some  leases  granted  during  ^u£d!^  the 

CferAr.— This  is  InoompiBtent :  <Jie  lease?  ^*'*^ 

are  not  evidence^ 
Jeffrey^i^^The  objection  is  too  late^ 
Lord  Pitmilly. — ^In  my  opinion,  the 

objection  ought  to  have  been  stated  when  the 

leases  were  produced. 

Before  his  reply,  Mr  Qerk  wished  part  of 
the  leases  read. 


]^tft  CASES  TjHEb  JH  Maid)  \% 

Q..«rARan.K      LoRp  P«Mij-Lir.— Th«y  wwc  pjodufled 
o*  J^w..   ^y  the  4ef^nfieii  apd  I  thipjt  yw  ajre  eiititlf4- 

,  JfoTMjr^i^  opened  tbfi<»«e,  and  contfn^, 
thftt  the  Puke  of  Argyle  boii^  mfeft  itt  ^. 
b^ipny  q£  Kinty^ft  be  IhV^  the  rigbtto  ikbft 
wbpk  Goast ;,  pvt  ?f  that  i^  apt^siojglv^,  be  b#ti 
the  right  in  virtue  of  h^f  gon^ipsjpA  »s  44i3li-< 
r^,  Th^  de&Bcler  has  W  |i$l^  ^  'be  g(M^  no 
Tight  to  the  mfiGh  &«.  witibiB  bigb-wi^ter. 

To  sup]|K»rt  his  fl&SLf  the  de£^u4er  mu^t 
av^r  a;f)  e^Ii^^ve  pp6^e$gion ;  but  aU  ^Ye  m^-t 
tain  is,  that  there  has  been  a  joint.possession. 

'    ■    ,      '   '  ' 

f/'^i^2^.-^Tbi$  is  a  simple  question  c^  factj 
^n^^  the  detail  of  law  wa^  artfhlly  gi^€in  to 
pierplex,  if  not  mislead.  We  deny  the  acQif-^ 
]r^y  pf  th^  statj^ment,  and  deny  tbit  our  l^d 
has  been  part  of  the  barony  for  a  ceptury  pa^d:^ 
at  which  tiine  the  whole  right  wbii^b  the  Ar- 
gyle j^mily  bad  t^  t^be  Jandsf  wa^  conveyed  to 

The  question  is,  whether  the  Duke  ha;? 
bad  immemorial  possession,  and  such  posses- 
sion ^  will  deprive  the  defender  qf  a  right 
that  would  otherwise  belong  to  him. 


ni9.  TiiiS  jxiit  ooimt.  tas 

Lcrai>  ]^i1?Mii.tY.-*-*Never  ffldoe  tins  iiiati-  IKdrAiioH.m 
Mti^df  t^  Court  hftve  I  seen  a  case  of  casJIUmu 
pttrer  fMt  thim  the  piesent  In  the  Court 
of  SMIi(m  there  is  a  diqmte  as  to  the  tides 
of  t^  parties,  i7(rhich  may  he  affected  hy  the 
state  of  po£86iiAon ;  aad  the  qoesthm  as  to 
pofidesisffon  iti  se^t  here  to  have  the&ot,  aieer-f 
tained.  It'^vUl  theft  return  to  the  Court  of 
Session ;  and  having  the  titles^  tcgiether  with 
the  verdict  on  the  facts,  befcnre  them,  they  will 
take  a  eom^ex  view  of  the  whole  esse.  The 
only  questions  here  are,  whether  the  Duke 
has  had  a  common  possession  ?  and  if  he  had, 
whether  it  was  by  permission  from  the  de- 
fender ?  Of  the  possession  by  the  defender 
tliere  is  no  question. 

The  question  under  the  first  Issue  is,  whe- 
ther the  Duke  has  possessed  for  40  years 
or  upwards.  The  evidence  is  not  discordant ; 
and  you  have  to  say  whether  the  whole  does 
not  tend  to  the. conclusion,  that  in  temys  of 
the  Issue,  the  Duke  had,  &c. 

If  you  are  satisfied  that  he  had  possession, 
then  you  must  $ay  whether  it  was  hy  leave 
from  the  defender.  This  is  a  proposition  tvlri eh 
the  defender  must  prove;  the  Duke  is  not 
hound  to  prove  a  negative.  There  is  no  direct 
evidence  on  this  point ;  and  the  former  factor 
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CASKS  TRIED  IN 


Mtidkld^ 


uopAmant  of  the  defe&dor  proves^  that  he  at  leart  nearer 
CAMmLL.  gave  permiflsion*  The  only  evidence  ommsts 
of  the  attempt  to  piove  iaterrttption&  But 
the  mteituptions  ajqpear  to  have  been  on  ae^ 
(bunt  of  the  hour  at  which  the  Duke's  tenants 
came;  and  the  radiations  made  by  the  te^ 
nants  as  to  the  manner  of  taking  the  sea* 
tmre,  &e.  rather  confirm  than  weaken  the 
usage  of  tsking  it 

^  Verdict  fet  the  pursuer  on  both  Issues**^ 

Clerk,  Manendi  and  FUtcher,  for  the  Pnrstten 
Jeffrey  and  Cockbum  for  the  I^efender. 

(Agents,  J.  and  M.  Ferrier^  and  tockhaH  and  Ktnnedy,) 


tORD  (^IttlE^ 


..*^l^u     ScotJoAt  V.  Lady  Maay  L.  CttAwroas. 

March  IS.    . 


Damage        Ak  a6tion  of  damages  for  taking  part  of  the 
J^cS  fi?2L  roof  off  a  house  possessed  by  the  pursuer. 

king  the*  roof 
<«fiPthe  house 

ef  ^  servant,        Dkfkkgk*— -Thc  house  beloDgs  to  tl>e  de-' 
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fender^who  widied  to  r^eir  the  roof;  and     $cou«ai. 
iJie  pnnuer  would  not  quit  poomsion.  U3>r\uMr 


L.Cbawiiomd« 


ISSUE. 

''  Wheth^^  betivixt  the  hotts  of  twdve 
**  and  (me  o'clock  of  the  monung  of  the  Idth 
""  November  1816»  or  about  that  thn^  a 
^  number  of  persons^  at  the  instigation,  or 
**  actmg  under  the  orders,  ot  by  the  authori- 
''  ty  of  the  defendar,  did  proceed  to  a  dwel- 
^  ling-house  called  Crawfittd  Priory  Cottage 
^  then  in  the  oo^pation  ot,  and  inhabited 
^*  by,  the  pursuer  and  his  &mily ;  and  did 
**  then  and  thare,  undar  doud  of  night,  vio- 
*^  lently  pioceed  to  harricade  one  or  both  of 
*^  the  doors  of  the  said  house,  and  to  tear  off 
^  and  throw  the  thatch  from  the  roof  of  the 
^'  said  house ;  or  did  commit  other  acts  of  vio- 
^  lence,  to  the  great  alarm  and  damage  of 
^  the  said  pursuer  and  his  fiunily. 

^  Damages  claimed,  as  restricted  by  the 
**  pursuer,  to  LaOOO/' 

Cockbum^  for  the  pUrsuer.-^l'his  is  a 
simple,  and  in  some  respects  an  absurd  ease, 
though  it  was  one  of  a  very  serious  nature. 
The  pursuer  was  engaged  for  a  period  of 


H^GtUa^n^m 


Ub/kAn^  hare  a  stiiWMe  iMude.  Ite  wais^  tUdlJ^ .  0ii 
agreement,  put  in  possession  of  a  house ;  and, 
without  providing  atiMlMsr  that  was  suitable, 
the  defender  sent  and  caused  the  roof  to  be 
toiid^oiti  Ptf  Siefie  cir^tHnsf  aii^s  he  is  en- 
titled to  danii^s  fot  thef  insult,  as  weB  as 
the  injury^ 

Jeffi^i  for  tk^  defender.^—We  m^Mii 
that  the  defende)^  was  esO^kA  to  fake  ^  tfie 
roof,  but  denjF  all  viol^oe  oj^  ottt)*agb.  It 
Was  by  a  personal  cbnti[^t  he  got  posseSi^on  pf 
this  hoUs^ ;  and  beiiig  siS^atif  to  Ih6  defi^ndef  , 
^€  was  entitled  to  ^axm  him  out  when  she 
pleased.  The  method  «f  dcSng  H  wa«^  i^en- 
dtred  ndeessairy  by  his  rfelhsal  to  lei&ve  the 
hcAi^.  The  action  of  removing  was  litine- 
cesisary,  as  this  wis  not  a  lease. 


LoBD  GiLtJfcsl.^J-JIn  trtty  teSiS  <JP  this 
sort,  there  are  two  questions,^ — 1st,  Whether 
damages  are  due ;  2tf,  Thp  amounts 

in  many  cases  the  Jury  are  the  proper 
ju%es  of  the  wholef  e^a^.  But  When  a  ^lea 
hi  justification  is  statdd^  it  become^  th^  d^ 
of  tl^  Court  to  dispose  of  it.  In  the  preset 
oascy  it  appears  to  mettoit  it  wo^ld  bUl  e  bfeto 


lilt.   '-        Tin:  Jinnr  oaixitT.  lis 


«0.m11  j^  ttte  defeat  had  notattanpteil  to     fioe«««t 
jarti%;  n  I:m  clMilyof.opiiiicm  that  she  labt^^y 
iicted  i&^ttUy,  and  that  (he  pursuer  having  ^^^^^^ 
suffered,  he  is  entitled  to  damages. 

In  Uiis  country,  a  person  la  entitled  to  re- 
pel aggr^Sffion ;  and  if  any  one  forces  hia  way 
into  my  house,  I  am  entitled' to  torn  him  out 
The  counsel  fmr  the  defender  says,  tliis  house 
belonged  to  the  defender,  and  as  the  pursuer 
re&sed  to  leave  itr  he  ia  to  he  held  in  the 
situation  of  a  person  who  forced  his  way  mto 
it  This,  in  -my  opinion,  is  an  erroneous 
view  of  the  ease.  The  house  bdongs  in  pro- 
perty to  the  defender,  but  the  pursuer  was  in 
the  legal  possession  of  it,  and  it  was  theie£:»re 
his  castle. 

His  title  was  a  personal  contract,  by  which 
he  was  to  have  a  suitable  house,  garden,  &c. 
If  the  defender  had  refused  to  implement 
this  contract,  the  pursuer  must  have  brought 
his  action ;  but  she  did  implement  it,  and  the 
pursuer  being  put  in  possession,  his  right  was 
completed,  and  was  ks  effectual  as  by  any  lease. 
But  he  was  bound  to  remove ;  not,  however, 
at  the  will  of  the  defender,  but  of  the  law ; 
and  he  had  a  dear  and  indisputable  right  to 
keep  possession,  till  a  house  was  provided, 
such  as  the  Judge,   and  not  the  defender, 

H 


* 

i64v«Ai.     thoui^  raiteUe^    la  my  opinioii,  ike  aelioa 
LAOTidUftY  of  remoTing  mm  s^ proper  one ;  and  in  that 

in  Cupar  was  not  suitable. 

It  is  Mid  tinere  is  something  ludimraa  in 
this  case;  and  this  is  true ;  but  the  conduct 
of  the  defender  might  have  led  to  very  serious 
consequences;  as»  if  the  punmor  had  xedsted, 
and  death  ensued»  I  am  bound  to  say,  he 
would  have  been  justified  in  tibe  sight  of  God 
andnian» 

Thaie  was  more  bUune  cm  the  part  of  the 
defender  than  injury  done  to  tiie  pursuer; 
but  as  this  is  not  a  prosecution  at  the  in- 
stance oi  the  pubMc  prosecutor^  we  are  not 
entitled  to  consider  the  degree  of  blame 
which  attaches  to  her»  but  mcardy  the  ^tent 
of  his  sufferings  whidi  happily  was  not  v^ 
Me. 


klJlKMf*    y 


Veacdict  fw  (lie  pursuer-— damages  L.S50. 

Coekbum  and  H*  Dmrnmond,  for  the  Punodr. 

Jeffreff  and  Hope,  fbr  the  Defender. 

(Agents,  Alexander  ChUie^  w.  s.  and  Ge<^ge  t^^  w.  s.) 
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Ak  action,  iff  red«eti4ti  «&,  tfae  giMMid  0^  F'twi  %i  a 

which  he  was 
..  ill  at  the  time 

DBimKC£,-^the  grtottt,  at  the  cUte  of  t^^^^  * 
tbe  diqKNsitioQ^  was  Bot  labouliag  u^^^tht 
diseane  itf  whkh  hg  died# 


um^4 

«<  1^  Whether  the  deceased  John  Hi^^ 
stofdi  the  gxanteif  of  the  tnut^4igi|odtloa 

'^  tmder  i^itotion^  died  on  or  about  the  lltb 

""  June  1818  7 
"*  id^  Whether  on  the  291I1  May  1818,  the 

^*  date  ci  the  said  tmst^spositi^ni,  the  said 

^^  John  Hiddleston  was  labonring  under  the 

iandf^ 


tt 


tl9  QA#£ft  XKOD  IN 


Aprils; 


VivmMwu  ^  ther,  subsequent  to  the  date  of  the  nud  trust. 
GoldTe,  ftc»   **  deeA,  the  said  John  Hiddleston  went  to 
^^  kirk  and  market  ?" 


Medical  gen-       After  the  csse  was  opiened  for  the  pur* 

tlemen  ciuled 

to  give  an  opi-  SUer^ 

nioH  on  the  na-  '  « 

ture  of  a  dis* 

ST;  iS?J      Cockbum,  for  the  defenders,  stated.r-.This 
!!!^ti^''(?'  case  must  depend  oii  Ihe  opinion  of  medical 

tibiB^l^Mns  g®"^*'©^^^  y  ^^  ^*  is  important  that  those 
of  the  aisease*  who  did  uot  See  the  deceased,  should  hear  the 

See  Vol  I.  p.    evidence  of  the  other  witnesses.    This  has 
^  heen  done  twice  in  this  Court ;  once  in  a  ease 

of  insurance. 

Jeffrey,  for  the  pursuer,^-I  diould  have 
no  objection  to  tibe  arrangement  j^cposed,  if 
it  had  been  made  in  time ;  nor  shall  I  now 
oppose  it,  if  our  witnesses  can  be  found,  and 
also  be  present  at  the  examination.  This  is 
a  medical  question,  and  it  is  important  that 
they  should  hear  thci  evidence ;  but  those  who 
saw  the  deceased  during  part  of  his  illness, 
are  equally  entitled  to  this  benefit ;  but,  of 
course,  the  duty  of  the  witnesses  will  be  ex- 
plained to  them  by  the  Cotoi;.' 

When  the  witnesses  were  called. 
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Lord  PiTMiLLY«~Yoa  are  called  her^  mmtkmne6» 
that  you  may  Jbave  an  oppoartunity  of  hearing   Qoi.i>n»^te. 
ihe  evidence  of  tlie  less  instructed  mtnesses^     ^"^""f"^ 
•that  from  the  symptoms  they  describe,  yon 
may  be  able  to  give  an  opinion  upon  the  na- 
ture of  the  disease.    It  is  not  for  the  puipose 
of  giving  a  joint  q>inion ;  and  therefore  each 
ought  to  ftrm  his  individual  opinion  on  the 
fiu^ts  stated,  mthout  communicating  irith  die 
others,  that  you  may  be  able  to  give  that  opi- 
nion when  afterwards  call^  and  examined 
separately. 

The  first  medical  gentleman  called  had  at- 
tended the  deceased  during  a  conaderable 
part  of  hia  illness. 

When  the  seccmd  was  catted, 

Codcbum^.  for  the  puisuei^,  wished  him  to  The  ^qta,  but 
be  put  in  possession  of  the  Jaets  stated  by  ^ted^^^^nT 

.1      /•     .  doctor,  detail. 

tnenrst.  edtoanother. 

Lord  Fitmilly. — It  appears  to  me,  that 
the  best  cou^rse  is  for  Mr  Cockbum  to  r^ 
his  notes  of  the  evidence,  undo:  correction  of 
any  mistake. 

Whidi  was  done  accordingly. 

Jeffrey. — ^You  are  called  to  apply  a  law 


^jSftmtittiKiir  JvUffi  iiip(^  vitk  less  spprotetkni  fimi  the 

OtoitBiK,  Ae.  profiBSfi^yii)  cjt  support  front  commoii  oense^  thaii 

^=^^^    jiqit^ifcher*  {t  iSf  l^erer,  th^  law»  bat  you  are 

Ixmnd  to  give  it  tlie  nmowest  posisiUe  tnnif 

ftn]oti0ii»  and  to  fiivoiir  ^  defender* 

Hie  question  is  cme  of  medidiiei|ithert|aii 
'lanr*  T^epursoer  faasnot  {iroTiedthat  Hiddlp- 
jpttoudied  of  the  same  disease^  and  we  dud} 
fppye  th^t'jie  dfad  gf  i>  differcat  djaeaie^ 

♦ 

Chci6ttrfi.— Th|»  ^piestion,  and  the  aeikf 
question,  is,  without  reference  to  the  niediodi 
iiame  of  the  dtseaste^  whether  this  peraoii 
'iBieA  of  iiie  same  disease, 

4fi  llie  %w  is  admitted,  wearoonlybtmnd 

to  prore  that  h^  was  ill  in  May,  piid  that  he 

staif,  III.  4.^  ^ed  in  Jui^e;    |t  is  €i  no  emfiequenpe  that 

irJk.  in.  sT  the  £sease  iiiay  }iwp  ass^iined  a  new  form. 

h  ^  ^*       Th^ifitstixm  p9  wl^ether  thisi^  in  fiiiniess,  is  a 

new  disease.  We  proved  th^t  he  was  ^ 
and  gradually  sunk  under  the  disease.  In 
Opposition  to  1^,  h  is  si|id,  he  was  struck 
dead^  apqplexy/  The  medical  geEftl^tnan 
iriiQ  stiites  ihis^  is  certainly  highly  respect- 
able, biit  he  IS  a  single  witi^eiE|9^,  and  contra- 
dicted, instead  of  being^(6uppoirted|  by  ciicuiii- 
stances. 


Tss  jimr  loovati  n> 


qpects  a  iiioe  aiid  difficiilt  case.  OoL]>ix,te 

A  gioaft  deal  has  beOi  said  on  tbe  law  of 
death*bedt  and  that  it  did  not  meet  with  the 
admiratioa  of  gentlemen  of  the  prafiBmon» 
and  therefim  you  must  fiivour  the  defender, 
ThesCy  however,  are  prindples  on  whichjyott 
ought  not  to  aet*  The  only  question  finr  yon, 
is  the  point  of  fiust,  whether  John  Hiddleston 
was,  at  the  date  of  the  trust-diiqpodtioQ, 
kdionxing  under  the  disease  of  wiudi  he  af* 
tdrwaidfl  died* 

The  only  pert  of  the  law  winch  it  is  ne* 
eessary  £>r  us  to  know,  is  what  is  meant  by 
the  aame  disease.  Law  hoUs^  that  any  dia* 
ease  followed  with  death  within  sixty  dqrs,  is 
the  disease  of  which  a  man  dies.  Itisofno 
epnsequenoe  that  it  may  have  a  different 
name,  or  that  tlie  person  may  have  been  of 
sound  mind,  or  going  about  his  ordinaiy 
aflBurs.  K  he  had  a  disease  upon  him,  and 
death  ftOowed,  ibis,  in  contempktloni^ Ijie 
law,  is  the  disease  of  whidi  he  died.  In 
this  case,  there  is  no  doubt  the  person  was 

mat  the  date  of  the  deed. 
The evidenoe is  of  two  kinds;  Ist^  Timt 
ofihe  attendants  9nd  medical  gentlemen  who 


ISO  CAStt  l^aiSD  IK  Aiail  IS, 

Hn>Di.i»TOK  Tinted  hitii ;   2df  The  opinion  of  medical 
GoldTe,  Sec   gentlemen  on  the  fects  proved. 

Both  are  legal  evidence^  and  must  be  -at- 
tended to ;  but  asi  in  my  opinion^  this  oase 
must  rest  on  the  opinion  of  the  medical  gen- 
demen,  it  is  not  necessary  to  say  much  m 
the  other  evidence,  though  it  may  be  of  use 
in  correcting  the  medical  evidence. 
.  [His  Lordship  then  stated  the  evidence  for 
the  pursuer.] 

We  are  not  to  consider  ourselves  as  doctors^ 
or  to  form  our  own  opinion  of  the  nature  of  the 
disease.  It  is  much  safer  to  take  the  result  of 
the  opinicms  given^  which  wetat  to. this,  that 
4h6ugh  the  symptoms  might  vary  a  little;i  the 
disease  remained  the  same. 
-  If  lihe  case/had  rested  h&ref  tfaare  could 
have  been  little  doubt ;  but  there  has  been 
most  important  evidence  given  for  the  de- 
fend!^ to  prove  that  this  person  died  of  a  to- 
tally different  disease ;  and  you  niust  make 
up  your  minds  on  tibe  question  of  &ct,  after 
fbalanjSng  the  evidence. 
;  Tfa^  .defence,  in  iJiis  case,  is  a  v^  nice 
one ;  and  I  think .  the  burden  of  proving  it 
Kslis  QTi  the^efendec  The  pursubr  has  made 
rin^  bk^<^« .  ^nd  placed  it  in  the  situation  ito 
entitle  him  to  a  verdict,  if  the  defender  does 
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not  prove  ekarly  and  distind;ly  the  defence,  hiudlvstov 
that  Hiddleston  died  of  a  Afferent  diseaae.       goldTb,  && 

It  is  therefore  necessary  to  go  through  the 
evidence  for  the  defender,  and  halance  the  oppo- 
site opinions.  Dr  Maxwell  gives  it  as  his  de- 
cided opinion,  that  Hiddleston  died  of  a  very 
different  disease ;  and  the  symptoms  he  desoib- 
ed,  convinced  another  medical  gentleman  that 
Hiddleston  died  of  apoplexy,  which  they  agreed 
in  opinion  was  not  a  common  consequence  of  the 
previous  complaint. .  It  does  not  appear  to  me 
that  Maxwell's  evidence  is  liable  to  the  objec- 
tion taken  to  it,:  that  he  is  ^a  single  vntness  un- 
supported ;  and,  therefore,  I  state  this  as  a  case 
in  which  the  q^KMtte  opinions  are  to  be  ba- 
lanced. If  the  disease,  though  different,  had 
been  a  common  sequel  or  result  of  the  other, 
I  would  have  held,  that  upon  this  ground, 
the  defender  had  failed ;  but  the  reverse  has 
been  proved.  It  is  not  possible  then  to  re- 
^ondle  the  testimony.  I  lAall  therefore  sum 
uphoth  sides,  and  leave  it  to  a  respectable 
Jury  to  decide  between  the  contradictory  opi- 
nions.. 

There  can  be  no  d^culty  in  the  form  of 
the  verdiet :  you  may  either  convert  thelssue 
into  an .  affirmative  or  negative  or  find  for 
the  pursuer  or  defender. 


lfi£  CA9£$  TRIED  IN  ApnliS, 


Httmtxnwi      The  vexdiot  was  &r  the  ponuer  en  tlie  ^& 
Gaum,  Ac   fare»t  poiDts  in  the  Issues, 

Cockbum,  MaUUmd,  and  Whi^um,  to  the  Parfaer. 
^^jfrey  and  /vory  for  the  Defender. 

(AgentSy  Af  GoUUcy  w.  a.  and  Wnu  BfiU^  w.  s.) 


PUMFBIES. 

PRE8XMT, 


1819.  McLean  v,  Sibbald* 

April  IS. 

Damages  for    An  acttoii  of  damages  fox  defionation* 

defiunattoiw 

D«F£KC£t«-^No  gfomid  finr  the  aeticm. 

latuxa. 

^<  Ut,  Wheijier^  on  or  afaoat  the  9th  day 
**  of  June  18169  the  defender  did  inmir  or 
^  caiise  to  he  fMfrt^,  in  the  Book  of  Beocndst 
^<or  Minute  Book  of  the  Bork-senimi  of 
^  Kirkmahrecky  a  certain  paper  referred  to  in 
*^  the  summons,  defamatory  o^  and  injiuiovs 
^^  to»  the  pursuei^  ais  theaot  or  minute  of  the 


^  Kui^Hsettioii  of  Kirkiiuilmek,  without  t}ie     wix^m 
^  autfaiontj^  of  tfaie  sulci  I^rJcHsesmoii  ?*^ 

The  second  Itafie  was,  Whether  thede* 
fender  commiiniisiited  the  eontents  of  the 
a^iesaid  wzitiiij^  at  sundry  t|in^  9iid  plup^ 
to  several  uidiidduals  ? 

Damagps  und  splatiiim  Jaid  at  L«100, 

The  defiBDdv  was  minister  of  the  parish  <^ 
JOrkmabrecIc,  aiid  th^  pursuer  one  of  the 
elders.  Certain  differ^ees  occurred  betwem 
tiiem ;  and  the  pursuo:  alL^ed  that  the  de* 
&nder  got  the  otjiier  (Idento  sign  a  certij^aate, 
and  cammed  a  minute  to  be  inffeirted  in  the 
Kirk-session  xepPTd^  vdu^  he  fspnsidjBf e^  de^ 
£imatory« 

In  this  case^  a  poof  h|td  been  tsken  <m  a  witness  re. 
oommissipn.    When  one  of  the  witnesses  was  gpne  wiih^ 
cdled)  Bji  objectiw  was  taken  that  be  had  ^^j^^t 
fS^e  with  the  a^^ent,  and  hjid  been  present  Illu^ofS 
at  the  examination  of  twff  witnessem 

Lord  PxT|tfiLLr«— It  is  |mposab|e  % 
me  tQ  receive  tjhe  wi^ess. 

When  the  depoation  of  one  of  (hfi  w^t* 
nesses  who  was  dead  was  produced^ 
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M'Leait  Jeff9TyifoT  the  defender,  objected. — ^Evi- 

SiBBALD.  dence  of  what  a  dead  man  has  said,  is  only 
competent  after  the  better  evidence  is  ex- 
hausted ;  and  there  are  two  members  of  Ses- 
sion not  yet  called.  This  proof  was  ecc  parte^ 
as  there  was  no  condescendence,  or  any  inti- 
mation that  the  proof  was  going  on. 

Cockbum,  for  the  pursuer. — ^The  defender 
dedined  the  jurisdiction  of  the  Court,  and 
did  not  attend.  The  objection  rests  on  the 
mere  fact  of  his  not  being  present. 

LoKD  PiTMiLLY.— -1  am  not  aware  of 
the  rule  contended  for  by  the  defender,  that 
all  the  superior  evid^ce  must  be  first  ex- 
hausted, [f  this  is  competent  evidence,  I 
cannot  interfere  to  prevent  the  pursuer  pro- 
ducing it  at  the  time  he  thinks  proper. 

In  my  opinion  the  evidence  is  admissible, 
but  liable  to  observation  to  the  Jury.  In  the 
Court  of  Session  it  was  found  that  this 
proof  was  regularly  taken^  and  therefore  I 
am  bound  to  receive  it  here.  When  it  was 
said  to  be  ex  parte,  all  that  was  meant  was, 
that  no  one  was  present  on  the  part  of  the 
defender,  to  cross-examine  the  witness.  It  is 
therefore  defective,  and  liable  to  this  objec* 
tion. 


Itl9*  THE  JUET  OOUHT.  1£S 

When  mie  of  the  witneaees  iotmeAy  ex-  m«Lbav 
amined  was  calledt  the  counsel  agreed  in  sibbIu*. 
ojAnion,  that  he  was  entitled  to  read  his  for-     ^^^v^^ 

«  •  •  A  witness  ex- 

mer  aepOSltlOIl.  ammedoncom. 

mission,  allow- 
'  ed  to  read  his 

Before  domig  his  case,  the  pursuer  gave  f^^d^^. 
in  the  pixicess  in  the  Court  of  SaisiOQ.  amined. 

Jeffrey. — ^The  pursuer  must  dose  his 
esse* 

Lord  Pitmilly. — If  he  wishes  to  have 
any  passage  read  fiom  the  ptooesi,  he  ought 
to  point  it  out 

J^V^* — '^^  P  a^case  not  to  get  repa- 
ration for  >'real  injury,  but  an  attepipt  to 
gain  a  victory.  If  the  paper  was  improperly 
inserted  in  the  minutes  of  the  Eark-scssion, 
it  was  done  by  a  regular  meeting  of  the 
Scfldon ;  and  being  an  ecdesiastical  offence^ 
cannot  be  ccnrected  in  the  civil  court.  The 
ooly  point  of  any  importance  therefore  is, 
whether  he  ^bricated  it ;  and.  if  you  find  for 
the  pursuer  on  this«  you  must  then  coivsider 
whether  it  is  libellous. 

Cockburn.-'^We  are  only  anxious  for  a 
verdict  in  vindication  of  character — ^not  for 
high  damages.    We  do  not  accuse  the  de- 


itf'LsAx    ^  fender  of  fofgery^  but  that  In;  onsei  HhSk  to 
iSikBALD.     be  inserted  without  authority^ 

There  is  no  question  her^  ulieiher  th^ 
defender  has  suflfered  damage^  as  he  has  a 
separate  action. 

We  wiib  a  vetdict  as  a  gMtnd  for  the 
Cburdi  Court  ofdering  this  to  be  eiaaed. 


ix>B0  t'tXMitLT.-^At  an  early  sti^  in 
tins  cause  in  iiie  other  Court,  I  expreasdd  a 
dedre,r  &at  it  riiolild  b6  settled  oat  of  Court 
But  the  parties  were  enttfkd  to  judge  for 
themselves  i  and  ottif  dut j  now  is,  to  decide 
it»  with . reference  to  the  jiuitlee  of  tjie  oise— 
not  to  which  party  wae^  right  9t  wrong  in 
eontinmng  the  dkeussion* 

The  Only  pohits  in  thi«i  case  ato  cdtttafaed 
in  the  Issues.  There  is  no  questioxi  of  for- 
gery 3  it  is  only  whether  this  paper  i^  inju- 
rious^ and  was  inserted  without  attthority^ 

On  the  first  qucMion  you  will  ju^  whe** 
titer  yoix  can  doubt  that  the  paper  is  injurious. 
On  the  second^  whether  it  was  inserted  in  the 
minutes,  without  the  authority  of  the  IQrk- 
seasion,  there  is  evidence  on  both  sides. 

The  p^r  consists  of  two  parts ;  and  you 
<nust  decide  whether  thd  part  which  aj^ean 
objectionable,  waa  aj^roved  of  by  the 


There  was  a  counteir  action  by  the  defender 
in  the  above  casei  against  the  pursuer*  It 
had  been  agreed  that  the  same  Jury  diould 
try  both  cases.  No  additional  evidence  was 
produced  in  the  second  case,  but  it  was  open- 
ed on  both  sides ;  and  after  the  reply  for  the 
pursuer.  Lord  Fitmilly.  shortly  stated  the 
case  to  the  Jury,  who  returned  a  verdict  for 
the  pursuer,  damages  Is. 


Jeffrey  and  Ivory  for  Pursuer. 

CotMmm,  Mmiland,  and  ttamiUontQi Doftndfr. 
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If  yoQ  think  it  iiguriotts,  and  that  it  wis  itlwm 
inaerted  without  the  authority  of  the  SessioD,  simuui. 
then  the  justification  fliea  ofi 

$dl^sue*-^lt  appeaxa  that  the  contents  of 
this  minute  were  shewn  to  several  of  his 
brethren,  but  it  was  not  extenavely  circulated. 

If  the  defender  inserted  the  minute  with- 
out authority,  it^waa  certainly  Uameable ;  but 
neither  party  come  off  well ;  and  we  have  seen 
a  great  deal  too  much  temper  ia  this  oasci 

<«  Verdict  finr  the  pursuer,  damages  Is,*^ 

CoMurug  MuUknd,  and  iTamtttMi,  tux  Pnnuer. 
Jeffrey  and  Ivory  {oit  Defender. 


^  i^*»  *^.%^ 
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April  14, 


.  DXTMFBIES. 

PKESBVT, 

LORD  7ITUILLY. 


1819. 

April  14. 


Damages 
claimed  by  in- 
dividuals, 
members  of  an 
incorpoiation, 
for  de&matory 
expressions 
■aid  to  have 
been  used 
airainst  the 
i^tDbenof 
that  incorpo- 
ration. 


Selkibk:  v.  Rankin. 

An  action  of  damages  for  de&matioh. 

Defence. — A  denial  of  malice^  or  of 
having  used  the  expressions,  as  laid. 

ISSUES. 


**  1st,  Whether,  on  the  28th  day  of  Octo- 
her  1814,  or  about  that  time,  the  defender, 
when  presiding  as  one  of  the  Bailies  of 
Dumfiies,  at  the  roup  of  the  Flesh-market 
dues  of  that  burgh,  did  publicly,  ^nd  in  the 
presence  and  hearing  of  a  number  of  his 
Majesty's  subjects,  there  and  then  as- 
sembled,  falsely  and  injuriously  declare, 
that  the  said  town  had  been  swindled  out 
of  their  rents  and  dues  for  several  years, 
or  did  use  words  to  that  effect ;  and  whe- 
ther, on  said  occainon,  the  said  defender 


4( 
i€ 

it 
i€ 
ti 
i€ 

€€ 

€i 
(f 


THB  J0EY  COUBT.  189 


V. 


1819. 


^  meant^  or  did  declare  that  he  meant,  the 

'^  words  aforesaid  to  apply  to  the  incorpora-      luniN. 

^^tion  of  fleshers,  or   individual   members 

^  thereof,  frequenting  said  market,  to  the  in- 

"jury  and  damage  of  the  said  pursuer,  he 

''  being  a  member  of  said  incorporation,  and 

^  frequenting  said  market  ? 

'^  2d,  Whether^  on  said  occasion,  the  de- 
^  fend^  did  falsely  and  injuriously  say,,  that 
'^  the  said  incorporation,  or  individuals  there- 
^^  of,  frequenting  said  market,  were  a  set  of 
^^  swindling  rascals,  or  did  use  words  to  that 
**  effect,  to  the  injury  and  damage  of  the  said 
*^  pursuer,  he  being  a  member  of  said  incor- 
**  poration,  and  frequenting  said  market  ? 

''  Damages  laid  at  L.1000." 

Jeffrey,  for  the  defender,  said,  it  is  diffi- 
cult to  speak  seriously  of  this  case.  The  pur- 
suer has  not  proved  his  case ;  and  even  if  he 
had,  you  might  find  for  the  defender. 

LoBB  PiTMiLLY  left  the  case  to  the  Jury, 
as  too  clear  to  require  going  over  the  evi- 
dence, or  saying  any  thing  upon  it. 

"  Verdict  for  the  defender/* 

Gockbnrn  and  Whighan  for  the  Pursuer. 
Jeffrey  %nd  Maitland  for  the  Defender. 

I 
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BXLIi 

Bell* 


DUMFRIES. 

PRESENT, 
LOAD  PIT»IIf.|.y. 


1819'  Bell  v.  Bell. 

April  14. 

lUegitimacy     JiEDtJCTiON  of  the  service  of  a  daughter  a$ 

found  not  ,    ,  _  _  a  - 

proven.  hciress  to  her  father,  on  the  ground  that  the 

inquest  had  not  sufficient  evidence  of  the 
marriage  of  the  father,  or  the  legitimacy  of 
the  daughter. 


ISSUE. 

**  Whether  the  defender,  Janet  or  Jessie 
Bell,  is  the  legitimate  daughter  of  the  de* 

**  ceased  William  Bell,  of  the  island  of  St 

"  Kitts  ?'' 


c« 


An  ohjection  was  stated  to  the  competency 
of  a  witness,  that  he  was  married  to  the  niece 
of  the  pursuer ;  but  the  objection  was  not  in- 
sisted on. 


The  niece  of  a      When  the  next  witness  was  called, 

pursuer  receiv- 
ed as  a  witness. 
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Jeffrey  objected. — ^She  is  the  nieee  of  the       b«ll 
pursued.    In  the  case  of  secret  fiicts,  relations 
are  admissible ;  but  this  is  an  attempt  to  prove 
general  repute^  where  relations  are  not  even 
the  best  witnesses* 

CocAr6ttrw.'«-We  may  ask  these  near  rela- 
tions whethet  the  defender  was  not  introduced 
to  them  as  an  illegitimate  child ;  and  if  so,  it 
is  of  no  consequence  though  aQ  the  world  be- 
lieved her  Intimate. 

Jeffrey. — If  a  person  is  in  possession  of  n 

slaius^  the  declaration  of  one  parent  will 

not  deprive  him  of  it,  especially  when  that 

declaration  is  attempted  to  be  proved  by  those 

*  who  are  disputing  the  right  to  the  property. 

Lord  Pitmilly  suggested,  that  the  other 
evidence  should  be  first  called.  After  several 
other  witnesses  were  examined,  the  niece  was 
again  called,  to  prove  the  general  repute  and 
declarations  among  the  connections  of  the 
femUy. 

Lord  Pitmilly.— This  is  a  very  deli* 
cate  question ;  but  of  late,  there  has  been  a 
rdaxation  of  the  rule  as  to  calling  near  rela- 
tions. So  far  as  the  evidence  relates  to  what 
took  place  in  the  family,  I  think  it  ought  to 
be  received;   but  I  hope  the  examination 
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te£t       will  be  eonfined  tawhat  took  place  in  the  fa- 

BwL.       ^^9  otherwise  I  joomt  stop  it. 

^"^^i"^^'         To  this  decision  a  Bill  of  Exceptions  was 

tendered,  whieh  Jjontd  Pitmilly  stated  to  be 

proper,  as  the  question  ought  to  be  decided 

by  the  G)urt. 

The  sister  fif  a      ^he  sister  to  the  pursuer  was  next  called. 

pursuer  receiv-  * 

ed  as  a  witness.  Mr  Jeffirey  again  took  the  objection. 

Loud  Pitmilly. — This  falls  under  the 
same  role.  I  can  make  no  distinction  be- 
tween a  niece  and  a  sister. 

A  parson  who       Jt  wlsis  allied  that  the  mother  of  the  de- 

merely  resided 

In  the  West  In.  feud^  was  a  mulatto ;  and  a  witness  who  had 

^iiBg.  an  inconi« 

petent  witness  been  14  ycars  in  the  West  Indies,  and  had 
law  ofTparti!  been  f(»r  a  few  days  at  St  Kitts,  being  asked, 
««^  colony,     ^jjgttigr^  i,^  tliat  island,  an  Eurq)ean  could 

legally  marry  a  woman  of  colour ;  an  objec- 
tion was  taken  to  the  question. 

Lord  Pitmilly. — You  cannot  prove  the 
law  by  this  witness. 

■  . 

A  deposition  The  fofit  witness  for  the  defender  having 
onTherame^" -stated,  that  he  gave  evidence  before  the  in- 
beraidrtoa*^  qiicst  at  the  service  of  the  defender,  and 
^'^^^1  that  what  -he  then  swore  was  .true,  it  was 

proposed  .to  read  Ins  evidence. 
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Cockburn  objects. 

Lord  Fithilly. — So  fiur  from  thinking 
it  incompetent,  it  appears  to  me,  that  this 
deposition  ought  to  have  been  read  to  him  be- 
fore his  examination. 

Maitland,  for  the  pursuer. — ^We  shall 
prove  that  the  defender  was  brought  home 
by  her  father,  and  introduced  to  his  relations 
as  a  natural  child ; — ^that  her  mother  was  a 
woman  of  colour ; — and  that  there  cannot  be  a 
legal  marriage  between  a  European  and  a 
woman  of  colour, 

Jeffrey,  for  the  defender. — Her  father 
brought  the  defender  home,  and  she  was  receiv- 
ed and  treated  as  his  daughter,  till  lately.  The 
pursuer  has  not  proved  his  case ;  but  I  shall 
strengthen  the  case  of  the  defender,  by  proving 
the  general  repute  that  she  was  legitimate. 

The  prejudice  may  be  strong  against  mar- 
rying a  woman  of  colour,  but  there  is  no  law 
against  it. 

Cockburn. — ^This  is  a  simple  question  of 
evidence ;  and  as  there  was  no  opposition  at 
the  service,  you  must  decide  as  if  you  were 
the  original  Jury.  Here  there  is  conflicting 
evidence,  but  the  preponderance  is  for  the 
pursuer. 


L. 
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BcLt.  Lord  Pjtmilly, — The  defe&der  it  in 

Bel^,  posse&sioQ  of  the  status  of  legitilHaej^  The 
pursuer  brings  a  reductioil  of  her  service^ 
and  the  averment  is^  tbat  she  is  not  l^ti^ 
mate. 

There  is  no  doubt  that  the  pursuer  must 
make  out  his  ease  by  full,  complete^  and  sa^ 
tis&ctory  evidence*  and  that,  if  he  fails^  be 
cannot  get  a  verdict.  The  defender  has 
nothing  to  do*  unless  a  prima  facie  case  is 
made  out  against  her. 

It  is  erroneous  to  suppose  tbat  you  are  in 
the  situation  of  the  original  inquest ;  for  the 
defender  having  a  verdict  in  her  favour^  and 
the  pursuer  undertaking  to  prove  that  she^ 
the  defender^  is  not  the  lawful  child,  he  niu$t 
distinctly  prove  this  point*  or  there  must  be 
a  verdict  for  her*  |f  the  propf  bad  been  laid 
on  her*  then  she  must  have  been  prepared 
with  the  best  evidence  to  support  her  legiti- 
macy. The  testimony  of  near  relations  in 
that  oase  would  have  been  good  evidence  for 
her.  And  in  the  present  circumstantial  case, 
their  evidence,  although  adduced  against  her, 
is  not  to  be  thrown  out  of  view. 

This  is  the  general  view  of  the  evidence* 
You  are  not,  however,  to  decide  by  mere  sus- 


An  application  was  made  to  tibe  Court  of 
Seasion  for  a  new  trial,  on  the  ground  of  a 
resnwiter^  Sec«    The  pursuer  was  appointed 
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jmotkf  hut  must  nA  yoiurielves,  has  tfae^  pur- 
steer  piOYed  his  ease  to  complete  satisfin^tioB  ? 

[Hia  liordsh^  then  conimentedon  the  evi- 
tlenoe,  and  remarked  on  the  afasenoe  of  any 
ptoof  hy  medical  gentlemen^  that  the  defender 
was  the  daughter  of  a  midatto*] 

You  heard  it  doubted  if  the  near  relations 
are  ocnnpetent  witnesses.  I  think  they  are ; 
but  I  now  tell  you,  that  you  are  to  take 
thdr  evidence  with  considerable  allowance, 
and  that  it  is  to  be  weighed  with  care  and 
scrupulosity^r 

With  respect  to  her  fiither's  marriage 
to  a  mulatto^  thei^  is  no  law  against  such 
marriages,  but  merely  a  strong  prejudice,  as 
against  an  improper  cranection. 

Verdict — ^^  For  the  defender,  in  respect  the 
'^  illqgitima^  of  the  definider  is  not  proved.'^ 

Cockbum  and  Maitland  for  the  Pursuer. 
Jeffrey  for  the  Defender. 

(Agents,  Johnston  &  IMtlcy  and  fVnu  Martin,  J 
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to  give  in  a  special  condesoendenoe  of  the  drr 
cumstaiu^es,  and  the  names  of  the  mtnesses. 
The  Court  afterwards  fefused  the  new  trial ; 
on  the  ground,  that  if  the  pursuer  did  not 
know  the  facbs  to  which  he  referred  before  thf 
trial,  he  might  have  done  so. 


FREBEKT, 
1.0BD  OILLISS. 


1819.       Edinbxtbgh,  Leith,  and  Hull  Shippinq 

May  31. 

Company,  v.  OGiLync. 


Finding  as  to    SUSPENSION  of  a  charge  by  the  defender 

ddivery  of  a       ^       ,  ^  /»       • 

cask  of  paint,    for  the  prico  of  a  cask  of  paint. 

andthat,bythe 
usage  in  Leith, 

SS^      DEPEKCR-The  cask  wa.  ddiTered  to  . 
SST  Ldth  «^.  with  P«per  dilution. 

delivery  to  the 

consiffnee  in 

Edipburgh.  ISSUES. 


"  1*^,  Whether  the  suspenders,  on  or 
about  the  17th  May  1814,  delivered  the 
**  ^oods  referred  to  in  the  lybel,  to  Widow 
*•  Wilson  and  to  George  Stedman,  members 
of  the  Society  of  Carters  in  Leith,  with 


€$ 


<i 
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'  proper  diiectioiis  to  ddiver  the  saioe  to  the 
f*  eharger  ? 

^*  Sid,  Whether^  when  goods  are  transr 
**  initted  by  smacks  or  coasting  vessels  from 
^<  England,  and  consigned  to  persons  in 
^^  Edinburgh,  delivery  of  the  said  goods  to  a 
^^  member  of  the  Society  of  Carters  in  Leith* 
"mth  proper  directions,  but  without  are- 
^^  ceipt,  or  insertion  in  the  Carter's  books^  is, 
**  by  the  usage  of  the  trade  in  Leith,  held  to 
^'  be  equivalent  to  delivery  by  the  ship-pwn- 
'^  ers  to  the  consignee  in  Edinburgh  ?" 


£]>iiniuKeK, 

LiEZTH,  and 

Hui«L  Ship. 

vura  Co. 

OeiLTIE.      . 


Two  casks  of  paint  were  sent  to  the  det- 
&nder«  He  admitted  receipt  of  one,  but  said 
the  largest  had  not  been  deliv^:ed.  The 
sospenders,  pursuers  of  the  Issue,  maintained^ 
that  their  contract  was  only  to  carry  goods  to 
Leith,  and  that  delivery  there  to  a  r^ular 
Leith  carter  was  sufficients 


A    witness   was  called   to   prove,  that   de-   Parol  eridenee 
„  -r-i  .  in  Ti       incompetent  in 

livery  to  a  Leith  carter  was  held  good  de-  i)roof  of  aded* 

••  ^  f  A         M    A  •        sioninaCourt 

livery,  and  was  proceeding  to  state  an  in-  of  Record, 
stance  in  suppcnrt  of  his  opinion. 

Lord  Gillies. — This  was  a  trial  in  a 
Court  of  Record,  and  we  cannot  take  the 
docisicm  from  a  witness. 


ISS  CASJ^  TRIED  IM  Ma^  tl, 

Kmnnvnouy       All  objeetioTi  wds  ttkeh  te  a  mttieiSi  diat 

H^';i"8:^.  bis  name  was  not  in  the  list ;  the  name  in  the 

^""l^  list  being  J.  R  Walker,  instead  of  Jatties 

2^^  Thomas  Wa&er. 

A  witness  re-  L(»D  6lLLlB8««^I  SlUt  ptOO^ed  mi  the 

i^n^e  ^  i^an^e  rale  as  in  thb  Court  of  Justidary^  and 
[^^^'^  r^ect  this  witness. 

When  the  first  witness  fat  the  defender 
was  called, 

Jeffrey  objected.-^He  is  interested,  as  he 
is  ai  partner  of  the  present  ^pping  Com- 
pany, in  which  the  late  company  is  m^ed, 
and  for  the  debts  of  which  they  are  fiable. 

Farst/tiL'^They  must  prove  this  if  they 
insist  in  it ,  His  int^est,  if  he  has  any,  is 
against  us,  and  therefore  he  is  a  cc^petoit 
witness  for  us. 

Loud  6iLLi£S.<^The  Edinburgh,  Ijeith, 
and  Hull  Shipping  Company  does  not  now 
exist,  and  cannot  be  represented.  The  F^- 
sent  Cmnpany  is  not  l^re  as  a  party,  and 
where  is  the  evidence  that  the  former  one 
merged  in  this  ?  If  you  mean  to  prove  1io» 
by  a  witness,  I  thiidc  that  evideuoe  would  te 
incompetent;, 

AbuUcer^s  book 

bl^noZ™^''      A  witness  produced  the  bulfcer'Ss  book, 

book,  received  written  by  a  clerk, 

^s  evidence.  •' 


Itl»» 


THE  3VXY  GOUilT. 


IS9 


^^jfi^  bl^eetet-^Tlie  eletk  ought  to  hb  je^wbukm, 

called.  HuLt  8iH>. 

Loao  6u.Li&s.^Tlie  witnees  hdd  this  ^\^ 

to  be  an  offiee^book^  ^tod  related  hb  eon^  ooi&yis. 
duet  by  it.    I  thenefdre  hold  it  to  bis  evi- 
dfiBce# 


«^^3l^^*-^Tbe  sum  dtiiKianded  is  Ver^ 
bill  InTC^Tes  a  general  questiop.  We  diaU 
prove  by  oyr  landing  book»  that  the  cari^  was 
delivered  to  a  Leith  carter,  whidi  is  the 
game  as  deUvery  to  a  carrier ;  and  when  things 
are  lost,  it  is  the  carter  who  is  liable., 

CockAurn.'t-^'The  simple  6et  in  this  case 
is,  whether  this  cfidc  was  delivered?  We 
(diall  prove  that  it  was  not  delivered*  They 
prove  tlmt  they  ddivered  it  to  a  <iarter ;  but 
he  did  not  deliver  it  to  the  defender. 

The  second  Ispue  is  not  a  question  of  opi- 
nion, but  usage;  and  they  have  &iled  in 
proving  it.    Lfcith  carters  are  not  carriers. 


LoEB  6iL|ii£8.«*~We  have  merely  the 
question  of  fact  to  try ;  and  it  appears  to  me, 
that  the  landing  book  of  the  Company,  the 
bulker's  book,  and  the  carter  who  actually  re- 
ceived the  cask,  are  sufficient  to  prove  the 
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May  81, 


EDIlTBtTBOff, 

IjSith,  and 

Hull  Ship. 

raro  Co* 

V* 

OOILVIB* 


first  Issue,  and  to  warrant  you  In  finiiing  tliat 
the  cask  was  delivered  to  the  carter. 

On  the  second  Issue  it  is  impossible  to  de* 
ny  that  there  is  contradictory  evidence ;  and, 
what  is  angular,  the  witnesses  were  perfectly 
fair,  and  appeared  to  give  their  evidence 
under  a  proper  sense  of  their  oaths.  The 
Shippmg  Company  being  pursuers,  are  bound 
to  prove  the  affirmative  of  the  Issue,  which 
is,  not  what  should  be  the  rule,,  but  whe- 
ther it  was  held  as  the  usage  of  Leith,  to 
free  the  Company,  on  delivery  to  the  carter. 

The  evidence  for  the  pursuers,  I  conceived 
sufficient  to  *prove  their  case ;  but  there  have 
been  a  number  of  witnesses  equally  respect- 
able brought  on  the  other  side.  The  ques- 
tion is,  whether  the  pursuers  have  proved 
the  understanding  to  be  general?  and  if 
you  cannot  go  that  length,  you  must  find  for 
the  defender. 


Verdict — ^  For  the  pursuer  on  the  first  Is- 
^'  sue,  ^id  for  the  defender  on  the  second." 


Jeffrey  for  the  Parsuer. 

Forsyth  and  Cockhum  for  the  Defender. 

(Agents,  Daniel  Fisher^  and  James  Dunlop^  w.  b*) 
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MiSBXMir 

Nicouowtf^ 


PBESEXT, 

LOAD  PITMILLY. 


Matheson  t;.NicaLSONs;  and  M'DoNALDi       I819. 

&c  u  Matheson.  "°*  '* 


The  first  of  these  was  an  addon  of  damages  Damages  for 
against  one  of  the  trustees  on  the  estate  of  p^^^^^ 
ConrthHlr  for  not  putting  the  pursuers  in  j^""^  ^^ 
possession  of  certain  portions  of  that  estate. 
The  other,  an  action  of  damages  by  the  trus- 
tees against  the  tenants,  for  not  taking  pos- 
session when  offered, 

< 

Defence, — ^The  pursuers  were  not  re- 
fused possession;  they  did  not  bring  stock 
&r  the  &rm ;  or  produce  caution,  in  tecma  cf 
the  minute  of  lease. 

ISSUES. 

*'  Whether  thei  defenders  refused  to  ^ve 
^^the  pursuers  entry  and  possession  to  certain 
^  porlicms  of  the  lands  of  Laginduin,  referred 

to  in  the  summons,  at  Whitsunday  1816, 


IAS  CASES  TEIED  IK  June  1, 

Ma«bksoii  *^  conform  to,  and  in  terms  of,  the  mutual  mis* 
31100LBOK8.  "  sives  of  lease  entered  into  between  the  said 
*'  parties,  on  or  about  the  14th  day  of  May 
'^  I8I6,  to  the  loss  and  damage  of  the  said 
pursuers?  Or, 

Whether  the  pursuers,  being  duly  ofifer- 
^  ed  possession  by  said  defenders,  of  the 
^*  lands  af(»resaid5  iii  terms  of  the  missives, 
*^  refused  to  accept  of  the  same,  to  the  loss 
*^  $fad  damage  of  the  said  defenders  ? 
^  Damages  daimed  by  pttnsuer^  L.aOO* 
^  Damages  daimed  by  defenders^  KAOtt.'' 


Bticianan.r^Qae  of  the  trustaes  let  the 
knd  without  authotrity>  and  broke  his  bargaui, 
as  the  shortest  way  of  settling  matters.  The 
pursueifs  were  ready  with  a  cautioner,  but  not 
bound  to  pioduce  him,  till  a  r^nkr  tack  was 
fiimished*  It  was  not  sufficient  to  warn  the 
former  tenants:  they  ought  to  haw  been 
ejected. 

Cocfc6wrn.— The  pursuers  were  not  pre- 
pared to  enter  into  possession  ;  and  finding  a 
disposition  in  the  former  tenants  not  to  re- 
move, they  wish  to  found  on  this  a  claim  of 
damages.  Even  if  the  defender  broke  bar- 
gain with  them,  it  does  not  follow  that  they 
must  have  damages,  as  they  offinred  L.30  for 
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the  frrait  and  it  is  now  let  for  L.90.  The  UAirmufM 
tnotees,  not  fioding  the  purs^en  ready  to  Kicomom 
take  possession,  did  wA  proceed  to.ejeot  the 
former  tenants. 

^^C^^'^-^The  second  Issue  bdng  ahan- 
dfloed*  is  a  deeisive  fiiet  in  our  fiEivour.  We 
soe  entitled  to  dinnagcs  for  the  disappMnt* 
ment»  as  well  as  for  the  aetnal  loss. 

« 

LoBD  PiTMiLLY.<(^This  appears  to  belong 
to  a  very  simple  olass  of  cases ;  and  I  have  no 
doubt  yon  will  give  a  verdict  satis&etory  to 
JQStiee. 

There  ave  here  mutufd  daims  £9r  damages, 
upon  the  exact  same  ftcts.  The  action  at 
the  instance  of  the  tenant,  was  long  be&re 
that  for  the  landlord,  who  seems  to  have 
thought  that  he  would  stand  in  a  better  si- 
tuation as  pursuer,  than  if  he  was  merely  de- 
fender. 

The  defbiders  have  brought  no  proof  of 
the  second  Issue;  and  you  are  therefore  to 
eon(»der  this  merely  as  a  daim  of  damages  on 
the  part  of  the  pursuers ;  and  the  questions 
are,  1^/,  Whether  damages  are  due ;  2d,  The 
amount. 

The  history  of  this  case  seems  to  be,  that 
Nicolson  sent  for  the  pursuers  ;-~that  he  in- 


L 
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MAnnaot  tended  to  let  the  possessions  to  t\wm,  and 
NicoLsoirs.  fi>^6d  a  xmt  I — ^that  this  agreement  vrs^  re- 
duced to  writing,  but  disapproved  of  by  the 
other  trustees. 

You  cannot  doubt  that  the  landlord  is 
bom.d  t.  gi«  p«s«ion,  .nd  md«  d» 
ground  dear  for  the  tenant^  who  is  not  bouoa 
to  take  violent  possession. 

It  is  said»  and  truly,  that  the  tenant  did 
not  oome  with  servants,  &c. ;  but  are  you 
from  this  to  infer,  that  he  would  not  have 
come  with  them  if  the  ground  had  been  dear^- 
ed  ?  He  did  his  duty  by  coming  to  inquire 
whether  he  was  to  get  possession.  I  also 
agree  with  the  counsel  for  the  pursuers,  that 
they  were  not  bound  to  bring  security  till  the 
lease  was  made  out.  I  therefore  consider, 
that  there  is  no  defence  in  this  case,  and 
that  you  wiU  find  damages. 

With  respect  to  the  amount,  the  rent  was 
probably  high,  and  the  damages  will  there- 
fore be  the  less ;  but  being  a  losing  baigain 
is  not  a  sufficient  reason  for  refusing  dami^ 
for  the  disappointment. 

Verdict — **  For  the  pursuers,  damages  L.50.*' 

Jeffrey  and  Buekanan,  for  the  Pursuer. 
Cockbum,  for  the  Defenders. 

(Agents,  James  Pedie,  w.  s.  and  Jamc!  Macdonald,  w.  s.) 


w 
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On  the  8tli  March,  Robertson  moved  to    M4»Hi»6if 
have  the  place  of  trial  changed  from  Edin-    NicpMoirt. 
bnrgh  to  Inverness,  and  rested  on  M'Kenzie's  Motiontohave 
road  case,  where  it  was  stated  that  this  had  been  t]^ffiitered,in 
done,  and  Hyslop's,    See  VoL  L  p.  48.  (n.)    expLce^K. 

Jeffrey  opposed  the  motion.  ^ 

LoBB  Gillies. — It  is  very  disagreeable 
to  decide  a  question  oi^  this  nature,  where  the 
difierence  of  expence  is  the  only  reason  stated. 
The  parties  have  the  same  object ;  and  I  can- 
not conceive  how  they  should  differ  upon  it. 
I  think  the  pursuer,  by  giving  notice,  has  a 
jns  quisitum ;  and  strong  reasons  are  stated 
In  both  affidavits.  The  cases  cited  do  not 
appear  to  me  to  apply,  as  in  the  one  there 
was  a  view,  and  the  other  was  not  changed  on 
the  ground  of  expence. 

If  the  parties  act  bona  Jide,  they  are  best 
qualified  to  judge  of  this ;  and  I  shall  there* 
fore  delay  giving  judgment. 

Two  days  after,  the  case  was  moved  before 
Lord  Pitmilly. 

Lonb  Pitmilly. — ^Wlien  the  pursuer 
has  a  place  of  trial,  it  requires  a  strong  case 
to  induce  the  Court  to  alter  it*  It  would  be 
extremely  wrong  to  increase  the  expenGe>  by 
bringing  such  a  host  of  witnesses  as  is  pro« 
posed.     I  therefore  dismiss  the  motion. 

K 
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Dicxiov 
Pbivolb. 


PKEBEMTy 
IMLDS  CBlSr  COXMXSSIOKSa  AVD  rXTMIXrlT. 


ISI8.  Dickson  v.  Fbingle. 

June  24. 


SpedBarfaoa  Cockburn  moves  for  a  diligence  to  recover 

called  Sr^M.  all  tacks,  &c  in  the  possession  of  the  defendar^ 

SSe7piirt7to  relative  to  the  subject  in  dispute,  and  states  :— 

a  diligence.  rpj^jg  jg  ^^^  ^  diligence  to  fish  for  information 

before  the  action  is  brought,  but  to  procare 
evidence  to  prove  our  case.   The  only  difficulty 

5^^^   is,  whether  this  Court  has  power  to  graat  it. 

and  97'  It  was  understood  to  have  it,  and  the  power 

has  been  exerdsed. 

JB(urd.'—I  do  not  object  on  the  want  of 
authority,  but  that  the  writings  are  not  spe- 
dfied.  A  diligence  is  not  always  granted  ia 
the  Court  of  Session — Lady  L.  .Crawford  t^* 
Lord  Craw&rd,  8th  August  1783. 

Lord  Pitmilly. — ^As  the  party  does  not 
otgecl^  it  is  unnecessary  to  say  any  thing  as 
to  our  power ;  but  I  think  a  wrong  inference 
is  drawn  firom  §  5.  Act  of  Sederunt,  9th  July 
181 7f  in  page  97  of  Mr  RusseVs  book*.    It 


I8id/ 


Tttl  JtHY  COtJRT. 


un 


is  the  Ihrst  section^  pages  98/  94>5  whidi  ap- 
plies here* 

It  18  not  competent  to  grant  a  general  dili- 
genee  to  seardi  a  diarter  chest,  but  the  party 
must  specify  the  paper  he  wants.  But  when 
the  demand  is  for  a  diligence  to  recover  other 
writings  in  evidence  of  a  fact,  the  case  is  to- 
tally different.  The  Court,  however^  will 
not  grant  a  general  diligence,  but  only  to  re* 
cover  writings  relative  to  the  subject  of  dis- 
pute ;  and  these  to  be  produced  in  presence 
of  a  person  who  is  capable  of  judging  of  them« 
There  may  be  private  entries  in  bookis,  or  the 
haver  may  refuse  to  produce  the  document ; 
and  the  Court  will  then  hear  the  objection, 
and  the  Act  of  Sederunt  would  apply. 

The  motion  yesterday  was  not  sufficient, 
item  want  of  spedflcation ;  to-day  it  is. 


Ihcuoii 
PmiiTGit. 


LoEB  ChiefCommissionee. — ^Yesterda^ 
when  I  sat  alone,  I  thought  there  was  diffi* 
culty  on  both  points ;  but  now  1  am  satisfied, 
from  the  whole  purview  of  the  Act  of  Sede- 
runt, and  the  nature  of  the  Court,  that  the 
Court  has  power  to  grant  the  diligence,  t 
thought  the  notice  yesterday  too  g;eneral,  and 
that  it  was  an  attempt  to  get  a  diligence  to 
recover  papers  of  which  a  list  had  not  been 
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Peikolv. 
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Mj^i 


gived*  My  brother  is  of  the  same  opiAioii. 
There  is  now  a  sufficient  specificatiou  of  the 
nature  of  the  papers^  and  a  general  reference 
to  the  dates.  We  shall  thereftnre  grant  the 
order,  in  terms  of  the  amended  motion. 


PEESEMT, 

ibEDs  cBikr  cjomkissioitee  akd  fitmiIlt^ 


1819. 

July  &• 


Pamages  fi)F 
defiuuation* 


Aitkin  v.  Reid  and  Flbmino. 

9 

Ak  action  of  damages,  for  de&mation,  against 
the  defenders,  or  either  of  them. 


Defence. — ^The  action,  as  laid,  is  not 
relevant ;  but  if  relevanl^  the  statements  are 


In  this  case,  the  Issue  was.  Whether  on  or 
about^  &c  the  defenders,  or  one  or  other  of 
them,  did  falsely,  &c*  state  to,  &c«  ^^  that 
^^  the  pursuer  had  entered  into  a  collusive 
*•  agreement  with  Duncan  Weir,  for  the 
**  purpose  of  defrauding  Mr  Alexander  Bo- 
<^  nar,"  &c. 


1619.  THE  JURY  COUET.  14^ 

A  witnesi^  having  stated  tUIftt  a  person  had      aitkik  ' 
informed  him  that  Mr  Bonar  had  hea^  the    rxid,  ac 


CbcA*Mm.*JThis  is  not  evidence.  J^f  a  «. 

Lord  Chief  Coit lasaiomsE.!— It  is  not  ^^^g^^' 
evidence  of  the  words,  hut  it  mw  Aew  that  pewonacted 

"^  upon  ity  but 

Mfr  Bonv  ikcted  upon  the  information.  not  ooimietent 

•  Ui  prooi  of  the 
words  reported. 

Jeffrey.-^The  pursuer  was  anidous  to 
faring  only  the  pevson  with  whom  this  report 
originated.  He  traced  it  up  to  the  defejod^^ 
CVS,  who  each  stitted,  that  he  had  it  from  the 
other. 

Cockbum  for  Reid,  and  Forsyth  for  Fle- 
ming, stated.  The  pursuer  is  not  entitled  to 
damages  for  any  silly  expression,  even  though 
damages '  followed.  The  piursuer  has  not 
pEOved  his  cassw 

LoED  Chisf  CoMMissioN£R.T-Tliere 
are  disadvantage  in  allowing  actions  of 
this  sort,  where  there  is  no  accusation  of  a 
crime,  or  allegation  ol  specific  dam^^e.  By 
the  hw  of  ScolJand,  however,  any  thing  defa- 
matory is  the  foundation  of  an  action. 

Inattcaaes,  it  is  most  material  to  mquire, 
1^,  Whether  the  matter  in  the  Issue  is 
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AiTxiy  proved?  and  id.  Whether  any,  and  what 
It«ioi  &e*    damage  is  proved  ? 

It  appears  from  the  Issue,  that  the  accosa* 
tion  was,  of  havmg  entered  into  a  collusive 
agreement ;  hut  the  nature  of  the  agreement 
ia  not  stated. 

Whatever  the  statement  was,  it  appears  ta 
have  originated  with  Fleming.  Three  wit- 
nesses  speak  to  the  words.  Th%  first  says, 
ih^y  couldf  or  xvouM,  which  does  not  amount 
to  proof  of  the  Issue,  which  is,  wh^her  ibsy 
had  entered  into  a  collusive  agreement.  Yon 
must  consider  whether  the  statement  was 
made ;  and  if  it  was,  then  the  law  infers  da- 
mages ;  hut  I  think  in  this  case  the  amount 
will  be  very  small,  as  Fleming  rc^;retted 
haying  mentioned  the  story,  which  takes 
away  the  malice,  except  such  as  law  presumes^ 

As  to  Reid,  if  he  propagated  the  slander, 
he  is  equally  liable  with  the  other*  As  to 
what  he  snid  at  a  subsequent  period,  it  is  not 
in  the  express  terms  of  the  Issue ;  but  you  are 
to  say  whether  he  intended  to  imf^ress  his 
hearers  with  the  belief  that  the  pursuer  had 
entered  into  a  ajhmve  agreement. 

There  is  no  specific  damage  proved ;  and 
you  will,  I  have  no  doubt,  tyeat  the  cjise  vitb 
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tibat  modanlioh  whidi.  is  the  best  way  of      Aitkw 

ddug  justice.  BxiOtSce. 

V^rdict^^^  For  the   punier,  LwSO  da- 
''mages  against  B^d,  and  L.80  damages 


'*  against  Fleming." 

J^^re^  Ibr  llie  Pttrmer. 
/br#y^  for  Fleming. 
Cockbum  for  RdcL 


Ui-"  '• 


PBE8EKT, 
LOBD  CBIX7  COXXfSflZOirXl. 


Beatson  V.  Dbysdale.  ,*m^ 

An  action  of  damages  for  assault  and  bat*  ^SSSvSl^ 

tery.  fcittery. 


Defence.— A  denial  of  the  assault 
chaiged. 

ISSUE, 

^  Whether,  upon  the  18th  day  of  August 
^  1818,  or  about  that  tune,  the  defender  did, 
'^  at  or  near  the  harbour  of  Burntisland  vio* 
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BsATsoH     '*  ieirtly  aanmlt  or  strike  the  pumier?    Or 
D»vaiut&    **  did  also  violently  plunge  or  immetsp  idm 
^^'^      **  in  the  water  of  the  said  harhour,  to  the  in- 
**  jury  and  danu^  pf  the  said  ptmuer  ? 
"^  Damages  taid  Id;  LjfOO.'' 

A  numher  of  hoys  were  at  play  near  the 
defender's  garden,  and  the  ptirsuer  and  anor 
ther  boy  were  passing.  A  stone, was  thrown 
into  the  garden,  and  struck  the  servant  of  the 
defender,  on  which  the  defender  came  out, 
and  chaced  the  pursuer,  and  beat  and  plunged 
him  in  the  h^bour. 

The  wife  of         The  first  wituess  called  was  the  wife  of 

i^ir.rtSi'^  John  Johnstop,  inspector  of  b^Bg  fishery. 

^t£m       Forsyth  objects.— She  is  not  in  the  list 

jai^"^  "^   of  witnesses.    There  is  the  wife  of  Javm 

.J(>hnston.  , 

LoED  Chief  Commissioner. — Is  James 

tli^e  inspector  ci  JiQrripg  ^hery  at  Bpr^t- 

island  ?    If  so,  I  think  that  sufficient  des^- 

nation  in  so  small  a  town. 

Cockbum^  for  the  defender.— This  is  « 
foolish  case;  and  w  no  damages  hsm  b^ 
proved^  the  Jury  have  no  r^ht  to  shew  tM^ 
opinio^  of  the  defender's  copdvpt.    He  h^ 
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veMmaMe  grounds  to  believe  that  the  pursuer     jpscatsoh 
^tmm  the  stone.  Drtsdalb, 


L0ft&  ChIBF   COMMIS8fOKBR.-^Thi8  is 

a  very  short  case;  and,  as  it  is  proved,  the 
Italy  qtsesHon  is  the  damages, 

I  do  not  imderstand  the  doctrine,  that 
though  an  assault  is  proved,  no  damage  ik 
iSone.  The  only  defence  to  the  action  is  to 
set  up  and  prove  a  justification. 

In  such  a  case  as  the  present,  you 
ought  to  be  sure  of  your  ground  before  giv- 
ing exemplary  damages;  and  excessive  da- 
mages ought  never  to  be  given.  Where  an 
action  is  for  a  debt^  a  verdict  must  be  given, 
y»hateyer  Qonsequenoes  may  follow ;  but  where 
the  action  is  for  daaiages,  all  curcumstances 
must  be  taken  into  account,  and  the  damages 
fixed  with 


li^i  r;^# 


Verdict—^*  Fpr  jth«  puKi)ier»  L^SO  da- 
?*  mages." 

Jeffrey,  for  the  Ponoer. 
.   Fart^  and  Codctum  ffx  the  Defender.  ^ 


On  a  motion  for  expences,  Mr  Forsyth  The  amount  of 
stated  that  the  damages  were  too  high.  not^^nd^n 


the  amount  of 
damages. 
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jtiu,T809  Lord  Chief  CoMMissioN£B.-^Thjil  it 
drtaoale.  a  matter  we  cannot  take  into  consideiatioa 
The  damages  are  in  the  hands  of  the  Jury, 
and  we  cannot  say  that  W9  are  to  a£EeQfc  thdr 
verdict  in  giving  expences. 

Lord  FiTMiLLY.«--Thi8  is  impwaiUi^ 
it  would  be  taking  the  question  of  damage 
out  of  the  hands  of  the  Jury; 

Lord  Gillies.*— On  the  principle  am- 
tanded  for  at  the  Bar»  if  we  thought  the 
damages  too  low^  we  might  give  high  expen* 
cesy  and  thus  render  the  Jury  a  nullity. 


PRESEWT, 
X.O&D  CHIEF  COMMIS8I0KEB. 


1619.  Mackenzie  v.  Murray. 

July  9. 

Damages        An  actiou  of  damages  for  de&ination. 

daunra  for  de» 
ftwation* 

D£F£NC£.-— There  was  no  intention  to 
de&moj  and  no  injury  followed. 

ISSUES. 

"  1st,  Whether,  on  or  about  the  6th  day 
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*  of  Jmuary  18i8»  the  defender  did  fidsely    Hacuitsis 
^  and  injoiioudy  assert,  to  divers  persons  as-     KusiiAr. 
•*  sembled  in  his,  the  defenders  houses  near     ^'"'*"^*^ 
**  Perth,  that  the  pursuer  had  beeome  bank- 
^  nipt,  or  insolvent,  to  the  injury  and  da- 
^  mage  of  the  said  pursuer  ? 

^  Sd,  Whether,  in  the  b^;inning  of  the 
^  said  month  of  January  1818»  the  defender 
M  having  gone  to  Dundee,  did  falsely  and  in^ 
^  juriQualy  say,  or  assert,  to  various  andjBun- 
^  dry  persona  in  said  town,  and  in  particular 
^  to  Mr  John  Duff,  junior,  that  the  pur- 
"  suer  was  bankrupt  or  insolvrat,  to  the  da- 
^  mage  and  injury  of  said  pursuer  ? 

'<  Damages  laid  at  L.5000  sterling.*" 

The  first  witness  called  was  the  servant  i««»^ 
of  the  defender,  who  was  asked,  if  such  and  ^ol!^2rm»y 
soch  persons  were  present  This  was  olgected  ^^^b«^  ^ 
to,  as  leading  the  witness^  mthe^ucrtwii. 

She  was  afterwards  proceeding  to  state 
what  one  of  the  ladies  said. 

LoED  Chief  Commissioner.— You  may 
ask  who  were  the  persons  present  You  may 
lead  up  to  <he  point,  but  must  not  lead  in 
the  question  at  issue. 

Cockbum,  for  the  pursuer**— Thp  second 
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JuI]f9^ 


Maaavsis 

MUKBAr. 


Staxkie,  241. 


Starkie,  244 


Issue  is  given  up»  but  the  defenda  bong  s 
fiieud  of  the  pursuer^  made  tJie  esliinmy  the 
woise. 

J^ey^-^A  verdict  for  the  defeoder  wiH 
not  only  do  justice  to  him»  but  be  of  jervioe 
in  checking  frivolous  and  vmdictive  adaoin 
of  damages^  The  defender  bemg  cautioner 
fi>r  the  pursuer,  was  entitled  to  mentionlhe 
subject  of  his  a£^s  in  presence  of  his  near 
relatioo*  Ko  malice  is  stated,  or  pretendedr-i 
Starkk^s  Law  ofjSlcmder.  Sd,  if  a  report 
is  weutipiiedt  when  occasion  calls  for  it,  the 
party  is  not  answeraUe  if  he  mentions  the 
words,  and  firwi  whom  he  heard  them»  The 
party  must  go  against  the  first  who^stated  the 
report. 


LoED  Chief  CoHHissioNKB.-***If  the 
defender  insists  on  calling  evidence,  or  if  the 
Jury  wish  it,  I  am  ready  to  recdve  it;  but  I 
hasfB  no  hesiti^km  in  sayii^,  that  I  think  the 
pursuer  has  made  out  no  case  to  entitle  him  toa 
F«idict  It  is  perhaps  sufiicient  to  say,  that  the 
WPfmt  being  » fiio^e  witness^  not  supported, 
but  eontrsdifsted  by  circumstances,  her  testi- 
mony is  not  sufficient  to  prove  the  case. 

ilSven  if  her  testimony  were  sui^cient  in 
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law,  it  is  dear  the  case  is  not  made  out,  for  immkxxxi^ 
she  did  not  prove  any  thing  said  as  to  the  Murray. 
pursuer  being  bankrupt  or  insolvent,  but 
merely  that  he  had  stopped  payment,  which 
is  a  very  different  libel.  There  is  every  cir- 
cumstance of  extenuation :  there  was  no  ma- 
lice ;  not  even  flippancy  in  the  manner ;  and 
it  was  not  afterwards  the  subject  of  conversa- 
tion ;  and  malice  is  the  very  gist  of  the  ac- 
tion. 

In  England,  the  law  on  this  subject  is  very 
particularly  defined.  There,  no  action  will  lie 
for  words  spoken,  unless  they  are  such  as  im- 
pute a  positive  crime,  or  a  contagious  disor- 
der, or  injure  a  perscm  in  his  profession  and 
calling.  In  this  country,  the  tendency  of  the 
law  is  different  Hei^  any  thing  that  pro- 
duces uneasiness  of.  mind  is  actionable ;  and 
therefore  Juries  ought  to  be  the  more  cautious 
m  the  amount  of  the  damages  th^  give. 

Verdict—**  For  the  defender," 

Forsyth  and  Cockbumy  for  the  Pursuer. 
Jeffrey f  for  the  Defender. 

(Agents,  D.  Fisher^  &nd  Geo,  Andrew.) 
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Allax 

V. 


PEESEKT, 

xx)ut>a  CHizr  GOKXiasioirxii  ak»  oititizt* 


j^y^'o^  Allah  v.  M'Leish* 


Am  action  cf  damages  agdnst  the  prqirie^ 

sfBinsC  top  —         f 

pn^toraof    tors  of  a  stage-coacliy  and  their  guard  and 
foH^uTXiie  diiver,  for  bjury  done  hy  an  overturn  of  the 

bythengsU.  j^ 

gence  or  im-       wiat^u. 

proper  conduct 
of  uieir  ser* 

raiii&  DEf  EKCE. — ^The  otertum  was  an  acci* 

dent,  for  which  the  defenders  are  not  answer^ 
ahle. 


IsstfE, 

**  Whether,  on  or  ahout  the  ^Sth  day  of 
July  1818,  the  Waterloo  coach,  of  which 
**  the  defendetis;  are  proprietors  or  ooniractors, 
*•  was  overturned  hetwixt  the  North  Queens- 
**  ferry  and  Inverkeithing,  in  consequence  of 
the  negligence  or  improper  conduct  of  the 
coachmen  or  guard,  wherehy  the  pursuer^ 
then  a  passenger  in  said  coach,  suffered  Imh 
dily  harm. 


M 


u 
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«  Damages  laid  at^-for  medical  expences      allah 
**  L.200 ;  for  solatimn  L.SOOO/'  M^iTiwH. 

The  Waterloo  coach,  of  which  the  defend- 
ers are  proprietors,  sotm  after  leaving  the 
north  side  of  the  Qpeensferry,  was  proceeding 
with  great  velocity,  and  on  turning  a  comer, 
was  overturned.  It  appeared  that  the  eoadi* 
man  wished  to  pass  a  gig  upon  the  road; 
and  there  were  some  witnesses  called,  to  shew 
that  the  pursuer,  who  was  on  the  outside  of 
the  coach,  had  urged  the  coachman  to  do  so. 
A  numher  of  the  passengers  were  hurt,  and 
the  pursuer  very  much  so. 

After  several  witnesses  were  examined,  the  Apairtirgiyiiig 
pursuer  gave  in  evidence  the  first  and  second  one  put  of  a 
articles  of  the  revised  answers  for  the  defend-  tmes^eop^' 
ers,  to  the  condescendence  for  the  pursuer.       ^^m  It  all 

Jeffrey y  for  the  defenders. — ^I  suppose  they  ^fg^^^lu 
mean  to  give  the  whole  paper  in  evidence.       i^^ 

LoBD  Chief  Commissioner. — They 
may  read  such  parts  of  it  as  they  please,  hut 
this  will  entitle  you  to  read  all  that  relates 
to  what  they  give  in  evidence.  They  must, 
however,  read  so  much  as  to  make  the  quota- 
tion intelligible.  The  second  article  I  hold 
not  to  he  evidence. 


1 
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Moncrdffl^-^We  do  nrt  put  it  in  to  prove 

ni'i^EisB.     ^  f^<^1^»  ^ut  t^  ^^  ^^^  ^^  de&ndets  made 
the  statement. 


Questions  being  pot  to  several  of  the  ivit^ 
neiMes  as  to  the  state  of  the  loady 

LfOED   ClIlEF   COMMISSIONER.*-^If  thig 

nms  a  question  with  the  road  trustees,  the 
rdad  being  bad  would  be  a  material  circmn- 
stanee ;  but  in  this  case,  I  do  not  see  how  it 
applies.  The  material  &ct  here  is,  that  the 
situation  is  proved  to  be  sudi,  that  a  careful 
driver  and  trust  worthy  guard  think  it  neces- 
sary to  drive  with  caution  at  the  place. 


Query  t  Wh^ 

ther  ft  party 
intending  to 
hnng  an  action 
against  Jameg 
Mitchell  and 
«ther»,  but  by 
nustake  insert- 
ing «/oftii,  ex- 
dudes  James 
from  giving 
evidence  for 
the  other  de- 
fenders. 


When  James  Mitchel],  the  giuiard^  was 
calledt 

Jlfowcr^f^  objects. — He  is  a  defender. 

Cockburn. — They  intended  to  make  him 
a  defender ;  but  they  have  not  called  James, 
but  John  Mitchell 

Moncreiff. — ^The  question  is,  if  this  was 
by  the  negligence  of  the  guard,  driver,  &c. 

LoKD  Chief  Commissioner. — ^The 
question  here  is,  whether  you  have  brought 
your  action  against  the  witness  nofir  called. 

It  is  not  enough  to  exclude  a  witness^  that 
his  case  is  similar  to  the  one  untlet  trial ;  it 
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vamt  be  the  ^UHe.  It  is  very  di&rent  if  the 
damage  is  meatfly  ooniBequeBtiaL 

LoBD  Gillies. — ^This  is  a  misnomer. 
Jotai  Mitcbdl  was  not  the  guard;  but  in 
the  course  of  my  experience^  I  have  not  seen 
such  a  ivitness  called. 

Mancreiffi — The  execution  of  the  sum- 
mons is  against  James,  not  John. 

LoBD  Chief  Commissioneb. — ^That 
puts  an  end  to  the  question ;  but  as  there  is 
no  doubt  of  the  identity  of  the  person,  I 
should  have  been  very  much  disposed  to  cor- 
rect the  error  of  the  name. 

■ 

Murray  opened  the  case  for  the  pursuer, 
and  stated,  that  the  Jury  ought  to  give  ex- 
emplary damages,  to  insure  attention  in  driv- 
ing stage-coaches. 

Jeffretf^r^This  is  an.  action  against  the  pro* 
prietors  of  a  coach,  solely  for  the  negligence  of 
their  servants.  I  do  not  deny  that  they  are 
Uable ;  but  the  damages  ought  not  to  be  vindic- 
tive ;  neither  ought  there  to  be  the  least  feeling 
of  the  necessity  of  repressing  negligence  in 
drivers.  The  question  is,  whether  the  injury 
has  been  occasioned  by  the  culpable  negligence 
of  the  driver.     Proprietors  are  not  liable  for 

L 
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ActAM      accident,  and  ikom  ^hat  I^all  ptovo,  joia 
M'ifink.    must  hold  this  to  'have  been  a  case  of  aocideirt. 
The  aasch  was  not  furiously  diriven ;  and  we 
shall  jprDVe  lliat  lliis  fmrsuer  ikfeged  the  eoSck- 
tnan  Ito  drive  faster. 

Forsyth. — ^Propriet<»b  aire  fiaUe  ht  the 
conduct  of  thisir  servante.  If  the  jnirsuer 
urged  the  driver  to  go  to6  fast,  he  ought  not 
to  have  complied. 

LoRfi  Chief  CommiSsi6nbk.'— In  the 
long  investigation  which  has  takeik  place,  m^ 
has  heen  said  of  ike  law^  and  many  ohsem- 
tions  have  most  properly  heen  made  as  to  the 
amount  of  damages.  I  hold  the  law  to  be 
most  c6rrectly  stated  in  the  Issue.  The  ^u^- 
tion  is  negligence,  or  improper  conduct  l%e 
proprietors  are  hound  to  find  prq^r  persons 
to  conduct  the  coach ;  and  if  they  fail,  they 
are  liable  in  damages ;  but  it  is  a  mere  civil 
question  of  reparation,  not  of  punishment. 

On  the  iqfuestion  so  much  argued  at  the 
Bar,  whether  the  pursuer  is  cut  out  of  his  re- 
dress, hy  his  conduct  in  exciting  the  driver  to 
piish  his  horses,  I  think  both  sides  go  beyond 
the  mark.  Proprietors  are  bound  to  find  per- 
sons not  only  eapable  of  conducting  the  coa<;h 
properly,  hut  who  will  not  be  excited  to  im- 
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proper  wndiieti    If  the  picsimMffckoAeidotB 

yield  to  the  excitement,  they  must  reppk  the 

injury  done.   Theq«esU(miof<iimiJ^pQ»]if4ybe 

vmHstmHY  Afte^ftd  by  tilie  furspu^s  coii^Mt ; 

kt  I  onoot  vaf  thut  th^  odgllt  to  he  a 

terd^c^  ibr  the  defbid^tt^  .im  im^wld  b^  the 

^  If  the  pursuac^A  eoodftM.  wiste  4  htf  to 
his  actk>n. 

The  evidence  here  may  he .  dacMd  tmdctf 
three  heads. 

1.  The  cause  of  the  accidents 

2«  The  aoQioinit  of  the  injuiyi  and  the  ex- 
jpence  of  the  cure. 

3.  The  pursuer  s  conducts 

It  W2MI  stfated  in  de&nce,  that  the  overtord 
was  <x;casioned  by  a^tone  on  the  road ;  but 
from  the  evidence,  I  think  you  will  be  satis- 
fied^ that  it  was  occasioned  by  the  nature  of 
the  situation,  together  with  the  quick  dritr- 
ing^  whatever  was  the  cause  of  ^ut  quids 
driving. 

On  considering  tiie  evidence^  yon  must  say 
whether  the  overturn  was  not  occasiomed  by' 
the  n^ligence  or  improper  conduct  of  the 
coachman  or  guard ;  and  if  you  are  satisfied 
that  it  was,  a  verdict  must  follow  for  the 
pursuer,  as  I  state  to  you  as  matter  of  law^ 
that  the  excitement  by  the  pursuer  only  goes 
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V  AtLAK      in  dinunution  of  damage?,  not  as  a  bar  to  the 
.  'M^lemh.    action. 

Having  made  up  your  minds  on  the  main 
question,*  you  will  then  consider  the  evidence 
in  extenuation,  and  whether  the  pursuer  so 
far  misconducted  himself,  as  to  occasion  the 
injury  to  himself  and  others.  How  far  this 
is  proved,  is  matter  for  your  consideration. 
It  depends  on  the  testimony  of  a  single  wit- 
ness ;  but  as  it  is  supported  by  circumstances, 
I  am  bound  to  submit  the  evidence  to  you. 
[His  Lordship  then  stated  the  circumstances, 
shewing  the  probability  or  improbability  of 
the  truth  of  the  evidence  of  the  witness,  and 
that  if  the  Jury  thought  the  fact  proved, 
they  would  ^ve  what  they  considered  reason- 
able damages ;  but  if  not  proved,  then  they 
would  give  damages  on  the  pure  facts  of  the 
case.  In  either  case  they  should  be  inclined 
to  moderatiim,  rather  than  extravagance.] 

"Verdict — *^  For  the  pursuer,  L.200  for 
*^  medical  expences,  and  L.IOOO  for  da- 
"  mages  and  solatium." 

Forsyth,  Moncreiffl  and  J,  A*  Murray ,  for  the  Pursues. 
Jeffrey,  Cockbum,  aiwl  Henderson,  for  the  Defenders. 

(Agents,  H-  Dick  and  Francis  JVihon.) 
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In  taxing  the  account  of  expenoes,  tlie 
auditor  had  strudc  off  a  conaideiaUe  sum. 

Henderson  moved  that  the  aceotiM  he 
approved. 

Murray  admitted  that  part  was  propeiiy  a  party  em- 
struck  off,  but  contended  ihat  three  counseL  counsel  at  a 

_  .    ,•  1       trial,  found  en- 

were  necessary,  as  the  case  was  tried  on  tiie  tiued  to  part 

last  day  of  the  Session,  when  it  was  difficult  ^d  ^  two  of 

to  insure  the  attendance  of  counsel. 

Lord  Chief  CoMMissioKER.-^This  is 
an  important  question,  and  I  am  happy  it 
has  been  brought  forward,  diieflyas  it  ^^ffiirds 
an  opportunity  of  stating  the  distinction  of 
expences,  as  between  party  and  party^  and 
agent  and  client  This  distinction  has  always 
been  known  in  England,  and  has  been  acted 
upon  in  the  Court  of  Session,  ever  since  the 
appointment  of' the  auditor.  A  party  can 
only  be  charged  with  what  is  reasonable  ;  a 
dient  may  give  what  suits  his  ^  views  and 
fancy. 

It  is  a  very  delicate  matter  for  the  Court 
to  interfere  with  the  remimeration  to  coimsel ; 
but  in  this  case  the  fees  are  much  higher  than 
would  be  reasonable,  if  there  were  several 
cases  tried  in  a  day ;  and  as  they  are  higher 
than  those^paid  on  the  &ther  side,  I  approve  of 
the  deduction  made.  I  also  approve  of  allowing 


r      ^;  • 


166 


CASES  TQIQD  IN  July  10, 


allav  only  two  ^fmmel,  and  do  ndt  ^vk  what  is 
M*i.EifH,  stated,  -  as  to  gentlemen  having  to  leave  thd 
Couirt'of  ^Session,  a  suffident  reason,  either 
for  the  number  of  counsel  employed^  pr  jthe 
amoimt  of  the  fe^s  paid. 

In  Engknd,  cases  are  argued  at  Ifie  satite 
time  in  different  Courts,  e.  g,  in  the  Courtsi 
fif  Exoh^uer  and  Chancery,  and  before  the 
Vice-chancellor  and  Master  of  the  Rolls ;  but 
no  higher  fees  are  given  on  that  account ;  and 
even  when  a  coimsd  is  taken  off  his  circuit, 
and  a  large  sum  paid,  in  taxing  die  costs 
against  the  opposite  party,  only  the  iisual  fee 
is  allojvedt 

LoRp  PiTMlLLY*^  am  satisfied  that  the 
auditor's  report  ought  to  be  confirmed  i&  ^1^ 
its  parts.  The  distinction  taken  as  to  costs 
between  party  and  party,  is  an  important  one. 
The  report  in  this  case  appears  to  me  foi^nd- 
ed  on  just  principles,  and  I  hope  th]«  wiU  be 
taken  as  a  precedent  in  other  caseSf 

LoED  Gillies  also  e}q)ressed  his  concur* 
|*ence  in  this  decision. 
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V. 


LORD  CHIEF  CPKMI8SI0KEK. 


Spence  v.  Howden,  &c.  t*?^^- 

'  July  12. 

A  SUSPENSION  and  interdict,  to  prevent  Mr  CoTuiMUiicea 

^  in  which  it  was 

John  Spence  being  admitted  a  member  of  tbe  found  that  an 
incoi-poration  of  goldsmiths  of  Edinburgh^  not  aerre  du- 
on  the  ground  that  he  had  not  served  a  re*  ^^ 
gular  apprenticeship. 

Defence. — He  did  serve. 

ISSUE. 

<*  Whether  John  Spence,  the  charger, 
**  served  an  apprenticeship  to  his  &ther  as  a 
^  goldsmith,  for  the  period  of  seven  years 
''  from  and  after  the  19th  May^  1804,  in 
*^  terms  of  the  regulations  of  the  incorpora- 
**  tion  of  goldsmiths  ?^ 

In  1804,  Mr  Spence  had  been  entered  in 
the  books  of  the  incorporation  of  goldsmiths, 
as  an  apprentice  to  his  &ther,  and  hx  some 
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snvcz      time  served  regularly ;  but  afterwards  having 
HowDEir,  &C.   attended  Mr  Lea,  a  dentist,  it  was  allied 

that  he  could  not  r^ularly  complete  his  time 
with  his  father.  In  1814,  Mr  Spence  began 
business  as  a  surgeon  dentist  in  Edinburgh, 
and  afterwards  applied  to  be  taken  upon 
trial  as  a  goldsmith,  with  a  view  to  being  ad- 
mitted a  member  of  the  incorporation.  This 
application  was  resisted,  but  the  objections 
were  overruled,  and  an  assay  was  appointed  to 
Mr  Spence,  upon  which  the  present  applica- 
tion was  made  to  the  Court. 

,  The  first  witness  called  was  the  father  of 
the  pursuer. 

Clerk,  for  the  defenders. — ^They  know  he 
is  incompetent. 

Cockbum.—We  think  he  is  admissible, 
as  he  is  a  necessary  witness,  and  the  facts 
arose  at  a  time  when  there  could  be  no  idea 
of  calling  hina* 

Lord  Chief  Commissioneb. — Is  there 
any  instance  in  which  a  father  was  allowed  to 
be  called  as  a  necessary  witness  ?  The  pur^- 
suer  must  of  course  prove  the  necessity  before 
^sailing  him.  The  commencement  of  the  ser- 
vice may  be  proved  by  wpting.  I  thereforp 
decide  th^t  he  is  inadmissible  in  hoc  $t(xtu* 
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A  witness  was.  asked  the  date  of  the  in-      sfence 
denture.  Howdew,  &c 

Ijobi)  Chief  Commissiokee.~'I  doubt  if  in^^ill^^t 
you  can  ask  the  date  of  the  indenture ;  but  you  ro^itr^terf 
laay  ask  at  what  time  the  service  cconmenoed*  »  written  in- 

^  I      strumeiit. 

...  »         . 

A  Juryman  wished  to  ask  a 'witness,  whe-  Evideace  of 

hearsay  incotn- 

ther  he  heard  that  the  pursuer  was  also  under  petent. 
indenture  to  Mr  Lea. 

Lord  Chief  Commissioneiu — The  an* 
swer  would  not  be  evidence,  and  therefore 
the  question  cannot  be  put  by  any  part  of  the 
Court. 

A  witness  having  stated  that  the  pursuer 
had  abandoned  his  father's  business,  and  gone 
to  Mr  Lea,  was  asked,  whether  he  did  not 
still  attend  his  father's  shop. 

Lord  Chief  Commissioner, — ^Your 
own  witness  has  proved  that  he  abandoned 
his  father's  business.  I  agree  that  it  is  not 
necessary  to  prove  a  constant  attendance ;  . 
but  here  the  Issue  is,  if  he  abandoned  this 
business,  and  your  own  witness  swears  that 

1       1- T  Evidence  of 

ne  CUa.  ^  skm  incompe- 

tent to  prove 
that  an  ap- 

A  witness  was  called  to  prove  that  the  ^^^^^ 
pursuer  had  performed  the  assay  appointed  ^^^^i,'®'^, 
by  the  corporation.  indentux*.  • 


I 
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srEKcc  Qerk  and  Baird  objeet^-^It  is  not  in  the 

Issue. 

Cockht^m^^^lt   tends  to  prove  that  he 
attended  n^ularljr. 

LoBD  Chief  Com MissioiiBR.-^It  is  in- 
competent (and  it  has  been  often  so  decid- 
ed) to  go  out  of  the  Issue.  The  issue  is  the 
rule  which  bounds  t^e  admissibility  ^  <m* 
dence.  It  may  be  obsoure,  or  doubtfutty 
worded,  and  may  require  explanation.  Are 
ih&te  in  this  ease  doubtful  words  ?  The 
Issue  is  sent»  to  enable  the  Court  of  Session 
to  decide  whether  they  ought  to  prevent  the 
pursuer  from  being  admitted  a  member  of 
this  ocffpcration.  The  first  part  of  the  Is^ 
sue  is»  whether  he  served  seven  years ;  and 
if  it  stood  here,  there  could  be  no  doubt  that 
the  evidence  tendered  would  be  incompetent. 
The  Issue,  however,  &rther  states,  ^*  in  terms 
*^  of  the  regulatiflsis  of  tl^  incorporation  of 
^  goldmniths.''  This  entitles  the  pursuer  to 
prove  these  regulations.  If  an  assay  is  part 
of  those  regulations,  the  assay  must  be  in 
evidence ;  but  does  the  assay  prove,  or  is  it 
possible  that  it  can  have  any  effect  on  the 
time  ?  Mr  CQckbum  says  he  produces  it,  not 
to  prove  that  the  pursuer  couljl  make  it,  byt 
to  shew  that  he  served  seven  y$ars.    How 
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4o9s  thifi  »ppe^,  UQlesjs  he  c^  aUo  shew,     spskcb 
that  bang  able  to  make  an  assay,  is  to  b^  howdbit,  &c 
held  an  equivalent  for  seven  years  service,     ^■^nr**' 
Time  is  one  thing,  and  skill  another ;  and  it 
has  not  been  pn>ved  that  the  one  is  to  be 
taken  as  an  equivalent  far  the  other.    In  the 
eircomstances  it  would  be  going  beyond  the 
question  sent,  were  we  to  admit  this  evi^- 
dence ;  and  there  is  a  difficulty  even  in  ad^ 
mitting  evidence  of  the  equivalent,  as  the 
Court  of  Session,  if  they  wished  that  questioi^ 
tried,  ought  to  have  sent  an  Issue  upon  it 

Cockhurn  again  tendered  the  pursuer's  fa^  circumsunccs 
ther  as  a  witness,  and  stated,  he  is  neces-  &tfa!^^a^ 
sary,  as  the  only  witness  nvho  can  prove  that  mulS'^^" 
the  pursuer  had  leave  of  absence.    Having  ^^eMu 
called  the  other  persons  cpnnected  with  the 
shop,  we  are  now  entitled  to  call  the  master. 

Clerk  and  Jffaird. — Near  relations  are  only 
admissibl^s  when  the  necessity  arises  from  the 
jEUiture  of  the  thipgs  and  other  evidence  can* 
Qot  be  e^^pected.  Tim  was  solemnly  dedded 
in  1775,  and  it  is  believe4  the  decision  was 
entered  in  the  books  of  sederunt.  Till  last 
Session  the  rule  was  held  inviolable,  and 
even  then,  the  general  rule  was  distinctly  ad- 
mitted, though,  in  a  case  of  a  private  and  pe- 
culiar nature,  it^  application  was  questioned- 
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Spxkce      The  penuria  testium  must  arise  from  the 
HowDEv,  &c  nature  of  the  thing,  not  from  the  fault  of  the 

party. 

LoBB  Chief  Commissioner. — ^We  are 
rather  in  a  wrong  course  here.  Mr  Cockhum 
ought  to  have  called  the  witness :  Mr  Clerk 
would  then  have  stated  his  objection,  and  Mr 
Cockbum  should  have  answered. 

1  was  most  anxious  to  hear  the  discussion, 
as  the  question  is  a  very  general  and  important 
one.  A  penuria  testium  is  a  reason  for  get- 
ting over  the  objection  of  relationship,  but  it 
must  be  a  penury  arising  from  the  nature  of 
the  thing.  Suppose  a  secret  trade  carried  on 
by  a  father  and  a  son^ — ^it  would  then  be  rea- 
sonable to  call  the  father ;  but  this  is  a  pub- 
lic shop,  and  the  attendance  may  be  proved 
by  the  persons  who  frequented  it,  or  by  thosb 
who  wrought  along  with  the  pursuer.  At 
first  I  thought;  that  admitting  the  father 
might  appear  like  allowing  the  pursuer  to 
call  him,  when  he  had  failed  to  prove  his  case 
by  proper  evidence.  I  am  now  satisfied, 
however,  that  in  this  case  I  ought  to  admit 
him  to  the  extent  of  proving  a  reasonable 
leave  of  absence.  We  must  not  confound 
the  objections  to  admissibility  and  credit; 
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for,  though  admitted  to  prove  this  single  Spexce^ 
point,  the  question  of  what  credit  is  to  be  howbeV,  &c 
given  to  the  testimony  of  so  near  a  relation, 
remains  open  for  the  Jury.  It  is  said  the 
&ther  had  not  power  to  cut  off  three  years 
from  the  term  of  apinrenticeship  required.  1 
do  not  mean  to  enter  into  the  question  a9  to 
what  leave  of  absence  the  father  was  entitled  to 
give,  but  may  now  mention,  that  Mr  Cockbum 
can  gain  nothing  by  .asking  questions  as  to  so 
long  a  period  as  three  years.  I  merely  ad- 
mit the  testimony  to  prove  a  reasonable  leave 
of  absence,  and  shall  take  a  note  of  this  di- 
rection, that  the  subject  may  be  afterwards 
discussed,  if  parties  are  dissatisfied  with  my 
decision.  It  always  appears  to  me  safest  to 
lean  to  the  admission  of  testimony,  leaving 
the  credit  due  to  it  for  the  consideration  of 
the  Jury. 


Mr  Clerk,  in  opening  the  case  for  the  de- .  in  opening  a 

,  ,  case,  counsel 

fenders,  stated  that  some  details  did  not  re-  ought  not  to 

^  state  facts 

quire  prOOI.  which  he  does 

Lord    Chief   Qommissionrr.— Every  prove°^"*^^° 
latitude  is  given  to  a  gentleman  opening  a 
ease ;  but  with  a  distinct  avowal  that  state- 
ments are  not  to  be .  proved,  it  is  impossible 
to  allow  them  to  be  made. 


L 
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sraiicE  Codeburn^  in  opening  the  tMe,  «nd  in 

Hoirnftir,  Ac.  ^eply,  coiitaiided — The  wnple  q^iestion  is, 

Whether  the  pursuer  served  the  la$t  %h^ 
years  af  his  apprenticeship  ?  .We  shall  piOTc, 
fay  the  neighbours^  customers^  &a  thst  he  was 
conjsidered  an  apprentice ;  and  his  &ther  will 
proTe^  lliat^  when  absent^  it  was  with  his 
leave.  The  purpose  of  attending  is  to  qualify 
him  to  he  a  goldsmith ;  and  he  has  pmved 
his  (juaHfication  to  the  satis&cti^a  of  the  opr- 
poratimi. 

The  only  question  of  any  difficulty  is  a 
question  of  law.  What  shall  be  held  as  suffi- 
cient to  constitute  an  apprenticeship  ?  dnd  I 
aim  entitled  to  a  special  v^dict^  finding  that 
there  was  regular  attendance  for  four  ye9ts» 
and  such  an  attendance  for  the  other  three  as 
you  may  think  proved.    . 

Clerk,  for  the  defenders,  insisted— The 
pursuer  has  only  proved  four  years  attend- 
ance, and  seven  are  required^  During  the 
last  three,  even  the  &ther  will  not  swear  to 
particulars  of  the  absence ;  but  merely  says,  in 
general,  that  his  son  was  never  absent  without 
his  leave.  It  is  clear  that  Mr  Lea  coulJhave 
compelled  him  to  attend ;  and  it  is  therefore 
impossible,  that,  at  the  same  time,  he  could 
be  apprentice  to  his  father. 
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LoBD  Chief  CDMMi88icniiiE.^-^This  1  &pbk<(£ 
edknida*  a  gmenl  Issue  ;4nid  if  ever  tbeate  howbcV,  &c. 
irks  a  case  in  which  a  gtntral  answer  Bfaonld 
be^ve^^  St  ^a|)pkara  to  me  tlnut  it  ought  tpbe 
iaa  tMs  case;  ftkr^  with  the  ixee^bil  of  one 
fiict,  and  one  ior  two  su^iyrdinsitet  fiK:ts^  th^ce 
is  no  evideqee  wliMi  wmM  warrant  a  retam 
ci  a  spedal  verdict*  If  you  ^ve  a  verdiet 
for  the  ininmer  or  defendeis,  it  wUi  he  for  <jie 
other  party  to  mote  iok  a  new  trials  on  the 
groni^  that  it  is  oiatmry  to  evideiice,  ot  cba- 
tiaiy  td  hoi;  hat  in  the  pxsesent  6tate  6C  the 
mdence,  I  do  not  know  what  facts  ooliid  be 
foimd.       . 

The  question  is,  if  he  served  in  terms  of 
the  regulatisMis.  The  first  charter  reqnireii  a 
t3dni|ilete  service,  Imd  the  second  charter  re- 
.i{{uires  fair  service.  Tbere  must  be  good  £uth : 
fraud  vitiates  the  transaction ;  not  merely  such 
fraud  as  is  punished ;  but  there  must  be  that 
fair  deafing,  which,  if  wanting,  the  civil  court 
will  defeat  the  rights  of  the  party. 

In  order  to  give  a  distinct  answer  to  the  ques« 
tion,  it  is  proper  to  take  a  view  of  the  nature 
of  the  case*  There  was  an  honest  and  fair  com* 
mencement  of  the  apprenticeship,  and  an 
honest  and  fair  service  down  to  1808 ;  and  if 
the  whole  of  the  case  had  been  like  this,  there 
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i^EKCE      could  have  been  no  question ;  but  there  was 
HowDEK,  &&  then  a  considerable  variation,  and  the  firther 

gave  his  son  leave  to  attend  Mr  Lea.  He 
might  fairly  give  him  leave  to  attend,  to  get 
general  instruction ;  but  in  the  drcumstanees 
of  this  case,  it  is  clear  that  the  attendance 
was  for  the  purpose  of  learning  a  diffident 
business.  On  considering  the  whole  facts 
and  circumstances,  as  given  in  evidence  (part 
of  which^  his  Lorde^p  read),  you  will  say 
whether  the  honest  and  Mr  intention  of  being 
a  goldsmith  continued,  and  whether  the  pur- 
suer lias  made  out  his  case.  If  he  has,  you 
will  find  in  the  affirmative ;  if  not,  in  the  ne- 
gative. You  will  also  attend  to  the  circum- 
stance, that,  at  the  end  of  an  apprenticeship, 
the  same  attendance  is  not  given  as  at  the  be- 
ginning; and  that  the  leave  of  the  master,  if 
honestly  igiven,  will  cure  irregular  attendance ; 
but  I  cannot  conceive  that  it  will  cure  absence 
for  the  purpose  of  learning  another  trade. 


Verdict  for  the  defenders. 

Cockbum  and  Fletcher  for  the  Pursuer, 
Clerk  aud  Baird  for  the  Defenders. 

(Agents,  Z>.  Murraijy  w.  s.  and  George  Tod,  Jun.) 


\  i 


1819.  THK  JURY  COURT.  177 


pATCBaOK 

V. 

Blaib. 


PREBEKT, 
I.0RD8  CHIEF  COMMISSIONER  AND  FITMILtY. 


Fatersok  v.  Blair.  1819. 

July  14. 

Damages  for  being  turned  out  of  possession  Damages 

^     ^>  found,  for  be- 

01  a  JBrrn.  in^  turned  out 

Defence.— The  proprietor  was  entitled 
to  turn  the  tenant  out  of  possession. 


ISSUE- 

*^  What  loss  and  damage  has  been  sus- 
"  tained  by  the  deceased  Walter  Paterson, 
^*  and  his  representatives,  in  consequence  of 
"  the  measures  taken  by  the  defender,  to  re- 
**  move  the  said  Walter  Paterson  from  the 
"  lands  of  Merchiston,  in  breach  of  the  mis- 
«  sives  of  lease,  dated  18th  May  1818,  and 
**  I6th  November  1818,  referred  to  in  the 
'*  summons. 

The  damages  and  loss  were  laid  in  the  sum- 
mons at  L.2000,  which  were  stated  under 
different  heads. 

M 
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The  defender,  by  missive  letters  in  1813, 
let  to  the  pursuer  part  of  the  lands  of  Mer- 
chiston,  near  Edinburgh.  The  missives  con- 
tained various  stipulations,  and  amongst 
others,  the  tenant  was  to  **  ^ve  up  whatever 
"  parts  of  the  said  ground  may  be  wanted 
"  for  the  purpose  of  feuing  or  letting  on 
**  building  leases,"  &c.  Some  differences  oc- 
curred between  the  parties ;  and  there  b^ii^ 
a  dispute  with  the  former  tenant  of  part  of 
the  land,  as  to  his  quitting  possession,  the  de- 
fender gave  the  pursuearnotice>in  April  1814, 
to  give  up  the  whole  lands  at  the  following 
Candlemas.  An  action  of  removing  was 
brought,  and  decree  allowed  to  go  out,  re- 
serving the  clahn  for  damages. 


A  counsel  who       After  Mr  Cockburn  had  cross-examined  a 

commences  the       •.  -Tk/r     -n    •    t  it  •  t  ±. 

examination  of  wituess,  Mx  Batrd^  ou  the  Same  Side,  put 

a  witness,  ^  .  • 

ought  to  con-     some  questious. 

throughout.         I^OM)  Chief  Commissioner. — I  do  not 

in  general  wish  to  interfere ;  and  there  has 
been  some  irregularity  in  the  practice  on  thki 
pdnt ;  but  our  rule  is,  that  one  counsel  exa- 
mines a  witness  throughout. 


A  book  kept  by 
a  &rmer,  not 
evidence  for 
him. 


To  prove  the  quantity  of  dung  laid  upon 


,» 
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th^  farm,  Mr  Jeffrey  proposed  to  give  in  cvi-     TxTEHsoir 
deuce  a  book  r^iilarly  kept  Ixy  the  pursuer.  ' 
Loud  Chief  Commissioneu, — ^This  book 
rnay  be  evidence  against  him,  but  certainly 
not  for  him* 

An  objection  was  taken  to  a  witness,  that 
he  was  interested,  being  a  creditor  on  the 
pursuer*s  estate. 

Jeffrey. — He  Is  only  brought  to  prove*  that 
the  defender  received  L.20  from  the  pursuer. 

Lord  Chief  CoMMissioWEit. — Is  there 
no  receipt  ?  It  is  clear  the  evidence  is  not 
necessary  to  the  present  discussion.  Their 
objection  to  the  witness  is,  that  the  present 
action  is  for  the  purpose  of  increasing  the 
fiind  for  the  creditors,  and  that  he  has  an  in- 
terest to  increase  that  fund. 

A  witness  called  for  the  defender,  was 
desired  to  produce  some  letters,  to  shew  that 
the  rent  was  too  high,  and  that,  therefore, 
the  pursuer  could  not  be  a  loser  by  being  de- 
prived of  it. 

Lord  Chief  Commissioneu. — All  the 
facts  you  state  may  be  proved  by  parol.  You 
therefore  do  not  require  the  letters. 
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A  part  of  an 
inrerior  Court 
Process,  if 
tendered  in 
evidence, 
ought  to  be 
produced  be- 
xore  the  triaL 


A  witness  was  called  to  authenticate  a  copy 
of  part  of  a  process  in  the  inferior  Court. 

Jeffrey  objects. — ^He  is  agent  for  the  de- 
fender in  several  cases.  This  writing,  had  it 
been  produced  in  terms  of  the  Act  of  Sede- 
runty  would  not  have  required  any  authenti-* 
cation. 

Lord  Chief  Commission£B. — Is  it 
really  a  disqualification  that  the  witness  was 
agent  in  other  causes  ?  I  am  of  opinion  on 
other  grounds,  that  the  testimony  is  inadmis- 
sible ;  for  it  appears  that  this  is  an  attempt, 
by  calling  the  agent,  to  make  the  averment  of 
the  party  evidence  in  this  case.  There  is  a  re- 
gular Act  of  Sederunt  framed  in  concert  with 
the  Court  of  Session,  which  points  out  the  man- 
ner in  which  writings  ought  to  be  produced ; 
and  unless  that  is  followed,  we  cannot  admit 
them  under  any  other  authority. 


Jeffrey^  in  opening  the  case,  and  in  reply, 
stated — ^The  case  is  a  very  narrow  one :  it  is 
to  fix  the  amount  of  damages.  The  land  was 
high  rented  as  a  farm;  but  the  pursuer,  a 
builder,  took  it  for  the  quarries,  and  to  sup- 
ply his  horses  with  food.  He  is  entitled  to 
damages,  on  account  of  the  disappointment 
and  vexation  he  suffered. 
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Cockbum,  for  the  defender,  mainUdned. 
The  loss  of  the  quarry  is  the  only  article 
proved;  and  the  estimated  value  of  this  is 
notoriously  too  high.  L.900  is  claimed  as 
the  value  of  the  quarry ;  and  we  shall  prove 
that  it  is  not  worth  working.  There  is  no 
ground  for  solatium,  as  there  was  no  injury 
to  his  feelings ;  and  the  motives  of  the  de^ 
fender  make  no  difference  to  the  pursuer. 


Patbebok 


Lord  Chief  Commissioner. — This  is 
a  question  of  pure  fact;  and  as  the  Court  of  Ses- 
sion have  already  found  damages  due,  your 
duty  is  merely  to  ascertain  the  amount.  The 
pursuer  is  called  upon  to  specify  of  what  the 
damages  are  composed ;  and  having  done  so* 
it  will  he  proper  for  you  to  find  them  sepa* 
rately.  [His  Lordship  then  stated  what  he 
considered  proved  as  to  the  different  articles ; 
and  that  the  real  question  was  the  loss  of  the 
quarry.] 

Several  of  the  witnesses  gave  an  esti- 
mate of  the  value  of  it ;  and  this  is  a  sort  of 
particular  evidence ;  and  1  cannot  state  that 
you  ought  to  give  less  than  the  lowest  sum 
proved.  You  must  exercise  your  good  sense 
on  the  facts  as  proved ;  and  as  this  is  purely 
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^  qUestipa  of  &ct,  any  observations  I  »9£»ke, 
ure  mer^y  for  your  conoderatipn. 

Ap  to  solatium^-^M  you  are  sfitisfied  tbi^t 
ypu  giy^  the  sum  wliioh  th^  pursuer  b^^  lost, 

(bis  is  |J1  tQ  wbicb^  in  my  opinion^  he  is  en* 
titled-  It  appears  to  me  a  ipere  question  <^ 
^iQepWiting ;  but  this  also  is  matter  for  you  to 
consider ;  and  if  you  give  solaimm^  I  ttui^t 
you  will  do  it  with  moderation* 


Verdict — "  Found  for  the  pursucrg^  da- 
''  mages  L.IOOO.'' 

■    ^^fff^  and  S^  More  for  the  Parsuer. 

"^aird  and  Cockbum  for  the  Defender.  ' 

(Aijents,  Jaines  Lyon^  and  James  Gentle.) 


1819. 
July  16, 


Found  that  a 
person  was  of 
sound  mind- 
that  a  deed  was 
signed  on  the" 
day  inserted  in 
the  testing 
clause — and 
that  it  was  not 
proved,  that  at 
that  time  the 
person  was  ill 
of  the  disease 
pf  which  he 
4ied. 


rRESJSKT) 
LORD  CHIEF   COMMI89I02(£]|. 


f^ESKINE  V.  EaSKINE, 

Reduction  of  the  assignation  of  a  lease,  w 
the  grounds  of  dcath^bed,  and  of  the  granter 
being '  incapable  of  knowing  tho  contents  of 
the  deed. 
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D£F£NC£.'-^Kegative  to  both  grouiids.         EMSKimt 


ISSU£S. 


V, 


it 

M 
4* 
(t 


it 
it 


^*  Isty  Wheth^,  at  the  time  the  deceased 
William  Erskine  signed  the  asadgnatioii 
under  reduction,  he  was  of  sound  mind,  and 
capable  of  understanding  the  nature  €£ 
said  deed  ? 

^^  2^,  Whether  said  deed  of  assignation 
was  subscribed  by  the  said  WilliamErskine, 
upon  the  2d  day  of  August  1815,  the  date 
it  bears,  or  was  so  subscribed  upon  the  7th 
day  of  August  thereafter,  or  at  a ,  subse- 
quent period  ? 

'^  Sd,  Whether  the  said  deceased  William 
Erskine  was  ill  of  the  disease  of  which  he 
died,  at  the  time  of  his  subscribing  the  said 
deed ;  and  whether  he  was  at  Idrk  or  marir 
ket  after  so  subscribing  ?" 


The  late  William  Erskine,  the  grandfiither 
of  the  pursuer,  acx[uired  ftom  Sir  Charles  Hal* 
ket,  a  lease  for  99  years^  of  a  small  portion 
of  ground  in  the  village  of  Caimyhill.  In 
August  1815  the  pursuer's  fath^  ascdgned  to 
Bobert  Erskine  the  remaining  years  of  the 
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EiusixE      lease,  and  his  son  brought  the  present  action 
£>8KiNE.     to  have  the  assignation  set  aside. 

A  document         The  first  piece  of  evidence  produced  for 

produced  to*  * 

prove  collate-    the  defender,  was  a  missive  of  a  date  prior  to 

ral facts receiv.    .,      j    .        /.,, 

ed,  though  not  the  date  01  the  assignation. 

•**"^  Cay,  for  the  pursuer.— When  this  wasprc 

duced  in  the  Court  of  Session,  we  stated  that 
it  was  forged,  and  they  withdrew  it  from  pro- 
cess.    It  is  not  stamped. 

Cockburn,  for  the  defender. — In  the  Court 
of  Session,  we  rested  on  this  as  giving  a  good 
tight,  in  which  case  it  must  be  stamped ;  but 
here  we  merely  rest  on  it  as  a  letter. 


Lord  Chief  Commissioneb. — ^The  only 
question  is,  whether  this  document  is  suffi- 
aeat  to  prove  facts  and  circumstances  relative 
to  this  transaction.  It  is  not  rested  on  as  a 
conveyance,  otherwise  it  would  have  required 
a  stamp ;  but  I  do  not  consider  a  stamp  ne- 
cessary, where  the  document  is  only  produced 
to  prove  a  &ct  or  circumstance  relative  to  an? 
other  transaction.  It  is,  however,  open  to  the 
pursuer,  in  r^ly,  to  impeach  the  authenticity 
of  this  document,  as  he  might  the  credit  of  a 
witness.    The  object  of  producing  it  seems  to 
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he,  to  ascertsdu  that  the  transaction  had  begun     £rskike 
at  the  date  of  this  document  Eeskink, 

dockbum,  for  the  defender,  maintained—* 
The  pursuer  has  failed  to  prove  the  first  and 
third  Issues.  The  presumption  always  is  in 
favour  of  sanity.  As  no  evidence  has  been 
ofl^ed  to  prove  of  what  disease  Erskine  died, 
a  verdict  must  go  for  the  defender.  On  the 
second  Issue  there  is  only  one  witness,  which 
is  not  sufficient  in  law ;  and  it  would  be  most 
dangerous  to  allow  the  recollection  of  a  single 
witness  to  cut  down  a  regular  deed»  which 
bears  to  have  been  executed  on  the  2d  day  of 
the  month.  A  witness  for  us  will  swear  that 
the  deed  was  filled  up  and  signed  on  the  2d, 
jmd  the  account  paid  on  the  8d. 

Cbi/,  in  opening  the  case,  and  in  reply, 
/stated  the  facts  and  the  general  outline  of  the 
law  of  death-bed,  and  admitted  that  there  was 
a  difficulty  in  the  case,  but  maintained  that  it 
depended  on  the  comparison  of  awitnesson  each 
side ;  and  that  his  witness  swore  to  a  detail  of 
facts  in  which  he  could  not  be  mistaken  ;  the 
other  merely  swore  in  general  terms.  It  was 
not  necessary  to  prove  the  disease,  as  it  was 
admitted  that  Erskiuc  never  recovered, 


^ 
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£a«KiNE,  LoBD  Chief  Commissionjsr. — In  this 
Eabkine.  <^^6  tb^  ^^^  Issue  is  out  of  the  question ; 
and  therefore  it  will  be  better  to  find  upon  it 
f(H:  the  defender ;  and  on  the  third,  the  evi- 
dence,  if  there  is  any,  is  of  such  a  nature^  that 
it  appears  to  me  there  ought  to  be  a  finding 
upon  it  also  for  the  defender. 
'  Every  deed  is  held  to  be  good ;  but  it  may 
be  reduced  if  it  is  dearly  proved  that  the 
maker  of  it  was  ill  of  the  disease  of  which  he 
died,  and  that  he  died  within  sixty  daysi 
without  having  been  at  kirk  or  market.  But 
here  ther^  is  no  proof  of  the  illness :  it  is  only 
proved  that  he  had  gravel ;  but  he  was  gdng 
about  the  doors. 

The  only  question,  therefore,  is,  whether 
the  date  is  false  ?  There  has  been  evidence 
on  both  sides ;  but  the  evidence  of  the  instru- 
mentary  witness  called  for  the  pursuer,  only 
raised  a  presumption  that  the  deed  was  ndt 
signed  on  the  2d. 

An  instrumentary  witness  may  legally  be 
eaOed  to  prove  what  took  place  at  the  time  of 
signing  a  deed,  but  his  evidence,  when  it  dif- 
fers from  the  deed,  is  to  be  considered  in  re- 
ference to  a  solemn  deed  regularly  executed. 
Tn  addition  to  this,  in  the  present  case  there 
is  a  distinct  witness,  and  three  documents 
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which  ascertain  the*  date  of  the  deed  to  be 
correct. 

What  appears  dacisive  in  this  case  is,  the 
presumption  that  a  deed  is  executed  of  the 
date  it  bears — ^the  evidence  of  the  writer 
as  to  drawing  the  deed,  and  filling  up  the 
testing  clause— the  charge  for  the  stamp, 
and  the  expences  attending  the  deed— and 
the  receipt  dated  on  the  3d,  for  the  sum  so 
charged. 

It  appears  to  me  that  the  deed  is  verified ; 
and  if  that  is  your  opinion,  you  may  find  for 
the  defender  on  the  second  Issue  also. 

If  you  find  on  these  for  the  defender,  I 
wish  you  to  state  in  terms,  that  Erskine  was 
of  sound  mind,  and  that  there  is  no  proof 
that  he  died  of  the  disease  of  which  he  was 
ill  at  the  time  of  signing  the  deed. 

Verdict. — ^The  Jury  found  that  Ersjdne 
was  of  sound  mind,  and  capable  of  under- 
standing the  nature  of  the  deed — ^that  the 
deed  was  signed  on  the  2d  August>-^-and  that 
it  was  not  proved,  that  at  the  time  of  subscribe 
ing,  he  was  ill  of  the  disease  of  which  he  died* 

Caif  for  the  Pursuer, 
Cockbvrn,  for  the  Defenders. 

(Agents,  Jo7tn  Johnston^  junior^  S.  S%  C,    and    Ilotchkh  and 

Tytlcr^  w.  s.) 


r 
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PASSEKT, 
THE   THKXB  LORDS  COM  MISS  I  ON  SE8. 


1820.  Pateeson  V.  Ronald. 

Jan.  31. 

Costs  refiised,  This  was  a  case  tried  at  Glasgow^  on  the 
ci^^^for  13*^^  September  1819,  on  an  Issue  whether  a 
reparation  of  a  partnership  was  entered  into,  and  whether  the 

loss,  and  a  ver-   x  r  »  ^ 

diet  returned    defender  refused  to  implement,  or  untimously 

and  unjustifiably  withdrew  from  the  partner- 
ship, to  the  loss  and  damage  of  the  pursuer. 

The  Jury  found  one  shilling  damages* 

Cockbum  and  Maitland  moved  for  ex- 
pences  to  the  pursuer,  as  the  verdict  was  im- 
port;^t,  by  finding  that  the  contract  ^sted ; 
and  stated,  that  it  was  the  general  under- 
standing, that  the  smallest  damages  carry' 
costs ;  and  referred  to  a  case  in  the  Court  of 
Session,  where  L.10,000  were  claimed,  and 
only  L.5  given,  and  where  expences  fol- 
lowed. Expences  were  also  given  in  Fin- 
wick's  case  (Vol.  I.  p.  9^55) ;  and  in  JVIiUar's 
<VoL  !•  p.  55,  n) 
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Forsyth,  for  the  defender^  opposed,  and  stat-  PAnmsox 
ed<— Giving  expenoes  is  matter  of  discretion ;  boii1u». 
Hepburn's  case  (Vol.  I.  p.  267).  We  in  fkct 
gained  our  case,  ^nd  are  entitled  to  expences. 
A  shilling  in  England  may  carry  costs,  but 
that  is  when  the  verdict  establishes  a  right  of 
property. 

LoBD  PiTMiLLY,— This  caso  was  tried 
before  me ;  and  there  was  very  little  discussion 
as  to  the  existence  of  the  contract.  Thequestion 
was  substantially  one  f(Hr  damages.  It  was  not, 
however,  a  daim  of  damages  for  loss  of  cha- 
racter, or  injury  done,  but  to  get  an  equiva- 
lent for  the  profit  the  pursuer  would  have 
made,  had  the  partnership  been  completed. 
The  result  was,  a  verdict  for  one  shilling; 
and  I  did  not  find  fault  with  the  verdict. 

The  question  now  before  us  is,  whether  a 
person  claiming  damages  to  repair  an  actual 
loss,  and  getting  only  one  shilling,  is  entitled 
to  his  expences.  This  must,  of  course,  be 
decided  by  the  law  of  Scotland,  and  as  it 
would  have  bfeen  decided  in  the  Coiut  of 
Session.  The  eases  referred  to  on  the  one 
side,  were  for  reparation  of  character,  and 
where  the  object  was  to  obtain  a  verdict.  The 
case  put  on  the  other  side  is  one  to  establish 
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PAmabN     St  ri^t  of  property.    Th^se  dll  differ  in  prin- 
]uJLi.ii.     ciple  from  the  presemt,  wliidi  is  one  of  allied 
loss ;  and  the  question  i»,  whether  we  are  to 
extend  to  this  case,  the  principle  applicable 
to  the  others. 

LoBD  Chief  Commissionbr.*^!  am  inodt 
anxious  to  decide  this,  andall  other  cases^aec(H:d- 
ing  to  the  law  of  Scotland ;  and  by  that  law,  and 
in  the  Coiirt  of  Session,  expenxses  is  matter  of 
discretion ;  but  no  Court  cat  decide  by  dis- 
cretion, without  founding  that  discretion  ia 
sound  principle.  It  is  contended,  that,  in  the 
Court  of  Session,  damages  carry  costs ;  bitt 
that,  as  stated,  is  too  extenrive.  My  view 
of  the  present  case  is,  that  damage  or  not 
wds  the  single  question  for  the  Jury.  The 
question  then  is,  upon  wliat  the  claim  of  da- 
mage rests?  The  claim  is  for  damage  to 
repair  a  ^  loss— not  to  repair  an  injury  or  an 
afiront;  and  the  claim  being  for  L.S1500,  while 
the  Jury  give  only  Is.  I  must  hold  it  a  case 
brought  without  a  sufiScient  cause  of  action. 
If  there  is  no  rule  to  th6  contrary  in  the 
Court  of  Session,  I  must  come  io  the  conclur 
sion,  that  there  should  be  no  expences. 

Lord  Gillces.-— I  agree  entirely,  both  in 
the  principle  laid  down,  and  the  conclusion 
drawn  from  it.     In  matters  of  this  sort,  a 
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G>urt  must  form  precedents  where  it  has  none     patsrs^it 
to  guide  it.    There  are  fewer  here  than  might     iu>nau>. 
have  been  expected,  but  that  arises  from  the 
infrequency  of  such  actions*    The  object  of 
law  is  to  protect  property  and  persons  from 
real*  not  imaginary  injuries. 

There  may  be  cases  of  nominal  damages 
where  costs  ought  to  follow ;  but  that  ia  not 
the  case  in  the  present  instance. 

Lord  Pitmilly, — I  should  be  sorry  to 
lay  it  down  as  a  general  rule,  that  expences 
should  follow  when  Is.  damage  is  given  for 
loss  of  property.  My  difficulty  in  this  case 
was  the  want  of  authority ;  but  I  think  we 
are  entitled  to  draw  the  distinction  pointed 
out,  and  to  say  that  no  expences  ought  to 
be  ^ven  in  this  case. 

Both  motions  were  dismissed. 

Cockbum  and  Maitland  for  the  Pursuer. 
Forsyth  for  the  Defender. 

(Agenta,  E.  Lockhart^  w.  8.  and  </••  Groingery  w.  s.) 
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Hackkst 

V. 

Dagger  fu 


PRESENT, 


LORD  CHIEF  COMMIWIOKGX. 


J?2o.  Hackney  i;-  Daggers. 

Feb.  20.  , 

Damages  for     Xhis  was  an  actiou  for  assault  and  defama- 

aasauH and de.  ..  .        t^.  ,    .i      j   /. 

fiunatioD.         tion,  m  which  the  deience  was  an  accusation 

that  the  pursuer  was  the  aggressor. 


The  first  witness  called  was  David  Craik^ 
constable  at  Fortobello,  who  was  cited  by 
the  name  of  Craig. 

The  Lord  Chief  Commissioner  ob- 
served — ^The  description  of  constable  at  Por- 
tobello,  I  think  sufficient  to  enable  you  to 
find  him  out ; — idem  sonans  is  the  rule  in 
such  a  case. 


A  person  who       Another  witness,  on  his  examination  in  in- 

had  been  con- 
sulted about  a  itialSms^  admitted  that  he  had  been  at  a  con- 

petoit  witness!  sultation  about  this  case  with  Mrs  Hackney, 

and    Mr  Dick  the  agent — that  Mr    Dick 

shewed  him  the  summons,  which  he  approved 

of — that  he  told  Mr  Dick  he  had  seen  what 

took  place,  and  thought  an  action  should  be 
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brought,  but  Was  not  piesent  at  the  precog-'     HAomxr 

Codcbum^  for  the  tkfeuder»  took  the  ob- 
jection of  ^^encjr. 

Jeffrey^  fat  the  paistter«~»It  ia  a  ques- 
tkm  for  the  Jury,  whether  they  will  believe 
him. 

XiOBD  Chief  Commissioneb.*— The  ten- 
dency of  my  mind  ia  to  allow  objeetions  of 
this  sort  to  go  to  the  credit  rather  than  the 
competency  of  a  witness ;  but  if  agency  is 
proved,  it  is  an  objection  to  receiving  the 
witness. 

If  there  was  a  pemiria  testiwniy  I  should 
be  disposed  to  admit  the  witness  cum  nota^ 
and  leave  Mr  Cockbum  to  seek  for  redress ; 
but  as  it  IS,  I  reject  him,  leaving  Mr  Jef- 
frey to  apply  for  redress. 

Jeffrey  opened  the  case,  and  stated  the 
fiM^ts. 

Cockbum. — This  is  a  short,  simple,  and 
ally  case.     It  is  not  proved  which  party  be- 
gan, and  the  pursuer  has  not  proved  any  in-' 
jury, 

LoKD  Chief  Commissioner. — If  you 

N 
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jiAetxxT  find  the  second  Issue  proved^  it  forms  a  de- 
Baggers,  fence  to  the  action ;  hut  if  you  think  the  de- 
fender struck  first,  you  must  find  damages* 

On  the  evidence  you  must  dispose  of  the 
ease,  though  it  would  have  been  much  better 
if  the  action  had  not  been  brought.  The  quesr. 
tion  of  costs  the  Court  dispose  of,  not  the  Jury.. 

.  Verdict — "   For   the   pursuer,  .  dunages 
«  L.25." 


Jeffrey  for  the  Pursuer. 
Cockbum  for  the  Defender. 


PRESENT, 
LORD  CHIEF  COMMISBIONBRr 
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Feb.  28.  • 

An  action  against  the  proprietors  of  a  stage- 

JUftDUuKS 

against  the       coach,  and  the  guard  and  driver,  on  account 

propiietors,  i»    .r  t  i  .  " 

&c  of  a  stage  of  the  negugence,  carelessness,  or  improper 
l^^'done  *by  couduct  of  the  guard  and  driver. 

the  negligence 
or  improper 

conduct  of  Defence. — The  coach  was  not  overset  by 

their  servants.  ^        i  •  v  --l  •  ,  .  t  1 1 

any  cause  for  which  the  propnetors  are  hable. 
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i9h 


IBSUEm  OvTrtt 


^  Whether,  on  or  about  the  Stii  day  of 
*^  April  1816,  the  Telq^ph  coach  was  orer« 
**  timed  titop  Airdrie^  in  cotis^uencte  of  the 
^  n^ligence,  rashness,  or  improper  cdnduci 
**  of  the  defenders,  or  any  of  them,  whereby 
^  the  pnrsuer  suffered  severe  bodily  harm  and 
^  damage? 

^  Damages  laid  at  L.500.'^ 

In  the  beginning  of  April  I8I6,  the  TV^ 
l(^aph  stage-coach  was  overturned,  on  thi 
road  between  Edinburgh  and  Glasgow,  neat 
the  inn  at  Airdrie,  by  going  over  a  heap  of 
stones  on  the  road,  opposite  to  a  house  which 
was  building  for  Waddell,  defender  kf  th^  two 
following  eases.  The  pursuer  sustained  injury, 
and  brought  the  present  action  of  damages  be^    '  ; 

fore  the  M£%istrates  of  Glae^w,  which  was 
kought  into  theCourt  of  Session  by  advocation^ 

When  die  letters  of  advocation  were  given  j^^  ^• 
xQ  evidence,  it  was  objected,  that  they  had  ^^^  «  ^'^' 

iii€tit  not 

not  been  produced  in  terms  of  the  A(t  of  Se-  lodged  before 
derunt;  but  no  objection  was  taken  to  Mr  r^ 

Moncreiff  calling  a  witness  to  produce  them, 
and  prove  by  whom  the  biU  was  presented^* 
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Feb.  ^S, 


Quvn 


Some  witnesses  lia¥^ing  been  caUed  who 
knew  little  of  the  matter,  and  an  objection 
b^ing  taken  to  onei»  that  he  was  not  in  the 
list  served  upon  the  defenders, 

liORB  Chief  Commissioner.-*-!  ^ve 
long  ago  had  occasion  to  say,  that  agents 
should  consider,  not  how  many  persons  know 
something  of  the  matter  to  be  tried,  but  with 
how  few  they  can  prove  their  case.  In  the 
present  instance,  a  list  ought  to  h»ve  been 
put  into  the  hands  of  counsel,  of  the  persons 
who  sat  upon  the  front  of  the  coaeb^  with 
their  faces  to  the  coachman — ^not  of  those 
who  sat  behind,  with  thdr  backs  to  him. 


Competent  to 
prove  ftcts  to 
shew  that  a 
coiu^manwas 
rash ;  but  in- 
competent to 
ask  a  witness 
whether  he  is 
nish« 


Incompetent 
to  prove  a 
statement  by 
a  witness  who 
cannot  attend 
the  trial- 


A  witness  was  asked  what  sort  of  man  the 
eoacfaman  was*— whether  he  was  given  to 
drinking^  or  was  radi ;  to  whidb  Mr  Jefirey 
olgected. 

LiORi)  Chief  .Commissxoner.— You  are 
entitled  to  prove  the  fact  of  his  being  drunk 
at  the  time ;  and  the  question  will  then  arise^ 
"whether  you  are  entitled  to  go  farther.  You 
may  also  prove  facts  which  shew  him  to  be 
rash;  but  you  are  not  to  put  the  quesfioti 
whether  he  is  rash. 

A  witness,  in  the  course  of  his  exannn^- 
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tion,  being  asked  what  Iii^  wife  sfud,  the  ob*       Ovyts 
jecf ion  of  hearsay  was  taken.    A  certtficait  Oa&dine^,  &c 
was  then  produced,  that  his  wife  could  pot     ^'^'^f"*^. 
attend. 

LoBD  Chief  CoMMissiON£B.-~It  has 
been  ruled,  that  it  is  competent  to  prove  what  a 
dead  witness  said ;  but  the  principle  has  not 
been  extended  to  a  witness  who  cannot  attend* 

The  objection  was  taken  to  a  witness^  that  a  witness  re- 

l^ct&d     Ma  his 

he  was  not  in  the  list.  As  an  apol(^y^  it  name  was  not 
was  stated  that  the  party  was  in  Ireland,  and  served  on  the 
that  the  agent  did  not  know  of  the  witness*     ^^^®'  ^^^' 

LoBD  Chief  Commissioneb. — ^This  is 
the  most  disagreeable  ground  upon  which  to 
reject  a  witness,  but  I  cannot  deal  loosely 
with  the  rule.  The  party  knew  of  this  wit* 
ness,  and  ought  to  have  given  notice  to  his 
agent.  Allowing  this  witness  to  be  called, 
would  be  saying,  that  ady  negligence  in  the 
preparation  of  a  case  can  be  cured  by  the  in- 
terposition of  the  Court* 

A  witness  was  asked,  on  his  cross-exami- 
nation,  whether,  in  his  opimon,  the  driver 
wastoUame?  / 

Jjcmxy  Chief  CoMMissiONXB.— That  is 
tl^e  question  the.  Jury  ate  to  answer,  and  it  is 
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0uiiy       therefore  inomipetc&ty  wen  on  crcMM-exfimir 


IRutherford  opened  the  case  for  the  pos* 
finer,  and  after  stating  the  facts,  said  that  he 
would  prove  negligence  in  the  driver  and 
guard,  amounting  to  delinqu^iqr,  for  which 
the  ddfenders  were  undoubtedly  liable. 

Jeffrey,  for  the  defenders,  st^ted-^The 
fonji  in  which  the  case  comes  to  trial  tends 
to  subject  the  defenders  in  this  action  to  the 
whole  damages,  though  the  whole,  or  a  great 
part  of  the  blame,  was  in  the  trustees  allowing 
the  stones  to  remain  on  the  road.  The  best 
way  of  doing  justice  is  to  give  the  p<^on  of 
the  damage  ]^hich  corresponds  to  our  degree 
of  n^ligence,  if  you  think  any  proved.  They 
have  deprived  us  of  a  most  material  witnes^^ 
by  making  the  guard  a  defender. 

Moncreiffl'^Th&i  argument,  that  they 
will  not  be  entitied  to  relief,  is  law,  not  ^ict 
The  question  before  you  is,  whether,  by  the 
negligence  or  improper  conduct  of  those  who 
had  the  management  of  Ae  coach,  we  have 
suffered  a  severe  injury.  It  is  said  we  ought 
to  have  called  the  road  trustees  as  defenders; 
but  this  involves  a  nice  question  of  law. 
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LOBD    ChIFF    CoMMI8S10H£B. — ^Thk  18  Own 

peeuH^ly  a  case  for  a  Jury,  and  you  ought  ta  QAuinm, 
consider  it  by  itself^  and  not  in  reference  to 
any  other. 

.  The  law  on  the  subject  is,  that  proprietors 
of  stage-coaches  undertake  to  furnish  every 
thing  necessary  as  to  horses  and  carriage^ 
with  proper  persons  to  manage  them.  The 
proprietors  are  eventually  liable  for  the  mis- 
conduct of  their  servants.  What  will  render 
them  liable  in  the  present  case,  is  stated  in 
the.  Issue- 
It  is  a  material  drcumstaace  in  this  case^ 
that  there  was  an  immediate  investigation 
into  the  cause  of  the  accident,  in  which  one 
of  the  defenders  participated.  This  is  al- 
ways disadvantageous,  as  the  witnesseid,  with* 
out  the  least  intention,  may  state  insensibly 
what  took  place  at  the  investigation,  instead 
of  what  originaUy  happened. 

The  proprietors  are  not  liable  in  cases  ai 
pure  accident.  You  must  therefore  consider 
whether  this  was  a  case  of  pure  acdden^  or 
whether  it  is  a  case  of  negligence  or  improper 
conduct.  If  the  coachman  was  drunk,  there 
is  a  clear  ground  of  dedsion;  but  if  not, 
there  is  no  dear  evidence  of  rashness.  Th^ 
(jiiestion  as  to  negligence  may  be  applicable 
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GuvM        Mt  only  to  tha  servants,  but  to  ane,  at  least, 
GAnmirBBy  «^  of  the  defenders^  who  lived  close  to  the  place 

where  the  stones  were  <m  the  road. 

If  you  thmk  the  coachman  not  in  a  state 
fit  to  conduct  the  coach^  o^  that  his  conduct 
was  improper,  you  will  find  for  the  pursuer ; 
but  if  you  think  the  coachman  was  fit  for  the 
situation,  and  that  the  stones  ought  to  have 
been  removed  by  others,  then  you  will  find 
&r  the  defenders, 

The  expence  to  which  the  pursuer  was  put, 
has  not  bepn  proved,  except  to  the  extent  of 
Xi.8  or  I1.9  to  a  surgeon ;  but,  of  course,  the 
SKp&affd  of  living  at  an  inn  must  have  been 
greater  than  at  home.  Damages,  however, 
ought  always  to  be  given  with  moderation, 
and  not  as  a  punishnient. 

Verdict,  for  the  pursuer,  L.160  damageSf 

Moncreiff',  Kea^,  and  Hutherfbrd^  for  the  Piumifr. 
Jeffrey  and  Cockbum  for  the  Defenders,   - 
GreenskUlds  and  J.  A.  Murray  for  Waddell. 

(Agents,  JEneat  Macheattf  w.  s,  and  James  Greigy  w^js.) 
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Macxav,  Slc* 

WAD|>iXL,Ac> 


PKXSElTTy 
I.OBB  CHIXF  COMMIB0IO1ICII* 


MaCKAY»  &C.  V*  WaDBELL^  &C.  1320, 

Feb.  29. 

An  action  by  the  defenders  in  the  .above  case,  Found  in  an 
for  relief  from  the  claim  of  damages  made  ^^dtr^u^ 
against  them.  ^1^^ 

perly  allowed 
to  remain  upon 

Defence  for  Waddell. — The  stones  did  » ''^^ 
not  encroach  upon  the  road.  Defence  for  the 
trustees* — Trustees  are  not  liable,  and  gave 
no  permission  to  lay  down  the  stones.  They 
were  not  on  the  metalled  part  of  the  road. 
The  original  action  is  founded  solely  on  the 
eulpiible  and  improper  conduct  of  the  servants. 


ISSUES. 

"  Whether,  on  or  about  the  5tb  day  of 
April  1816,  the  Telegraph  coach  was  over- 
'<  turned,  near  Airdrie,  from  the  improper 
^^  conduct  of  the  defender  Waddell,  in  laying 
*'  dowiv  and  allowing  to  remau>,  improperly 


K 


L 
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Maokat^  9a:.  **  and  illegally,  on  the  said  road^  a  quantity 

WADPELi^ac  ^^  of  stones,  or  rubbish  ?  and, 
''^^^'^c^^         ««  Whether  the  trustees  did  impiioperly  and 
'*  illegally  aUow  the  stones  and  rubbish  to  re- 
*^  main  on  said  road,  whereby  William  Gnnn 
^^  suffered  severe  bodily  harm  and  damage  T 

jEviff^cein  It  was  proposed  that  the  evidence  in  the 
hS^dMwe^  former  case  should  be  held  evidenoe  in  this ; 
^w*nS^e.     ^^^  ^  question  being  raised  as  to  the  pursuers' 

priveUiepur.    ]wht  tO  Xeply, 
8uer  of  ma  re-      ^^  *■  '^ 

pij*  Lord  Chief  Commissioner. — ^In  t»is 

case,  it  appears  to  me  that  the  pursuers  must 
have  a  reply ;  and  as  the  grounds  for  subject- 
ing the  defenders  are  different,  the  one  being 
held  liable  for  laying  the  stones,  the  other  fer 
allowing  them  to  i^emain,  the  best  arrangement 
would  be,  that  the  counsel  for  the  pursuers 
should  open  the  'case  with  a  few  observations ; 
then  the  counsel  for  both  defenders  be  heard 
in  answer,  and  then  the  counsel  for  the  pur- 
suers in  reply.  But  there  ii^  some  difficulty 
in  the  form,  as  I  am  not  accustomed  to  actions 
of  relief. 

It  was  then  agreed,  that  the  evidence-^in 
the  former  case  should  be  held  evidence  in 
this ;  and  that  a  few  witnesses,  in  addition, 
should  be  examined  for  Waddell, 
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To  one  of  the  witnesses  <alled,  it  wasob-  ] 
jected,  that  his  name  was  not  in  the  Hst         Waddblx^j^ 

Lord  Chief  Commissioner. — ^Lists,  in- 
stead of  being  of  use  to  forward  the  ends  of 
justice^  are  a  great  ^bose.  Jn  the  lists  yes* 
terday,  there  were  2&0  names,  and  20  called 
finr  the  pursuer,  and  {or  the  defender.  If 
a  proper  selection  had  been  made,  the  case 
might  have  been  tried  in  half  the  tune.  I 
really  wish  gentlemen  at  the  Bar,  but  parti«^ 
colarly  agents,  would  attend  jto  this^ 

Cockbum  opened  the  case,  and  contended 
«^The  pursuers  were  only  &und  liiible  in  the 
first  instance ;  and  there  is  no  inconsistency 
in  finding  that  the  present  defenders  are 
liable,  which  was  the  view  of  the  Court  in 
sending  the  Issues.  Even  had  the  driver 
beat  drunks  if  a  person  puts  a  stone  before 
the  wheel,  which  overturns  the  ooaeh,  that 
person  is  liable. 

Greenshields,  for  Waddell,  contended,  that 
the  Jury  had  already  decided,  that  the  injury 
was  occasioned  by  the  fault  of  tbe  driver ;  and 
it  cannot  also  be  by  the  fault  of  WaddelL 
He  was  exerdsing  a  common  right  in  build- 
ing \  ^nd  neither  the  trustees,  nor  the  land* 
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Mackat,  Ac  lord  of  the  inn,  ever  eomj^ained.    TWe  was 
WADD«Lt,to  sufficient  losdway  left. 

Moncreiffi'-'In  this  case,  the  aocusatioa 
is,  that  the  injury  was  occasioned  solely  by 
the  defenders.  The  verdict  yesterday  nega* 
tives  this ;  and  we  must  now  hold  that  it  was 
by  the  n^ligence  of  the  pursuers.  Thare  are 
here  a  number  of  questions,  both  of  law  and 
fact  Were  the  stcmes  upon  the  road  ?  What 
is  road  at  that  place  ?  Were  the  stones  im- 
properly laid  upon  the  road  ?  Are  the  trus- 
tees answerable  for  an  improper  act  of  another  ? 

We  shall  maintain  in  the  proper  place, 
that  the  trustees  are  not  liable  for  a  nuisance 
laid  upon  the  road  by  another  pers(m,  and 
i:eque6t  either  to  have  this  point  reserved,  or 
the  Jury  directed  to  find  for  us.  It  is  only 
for  dhrect  orders  or  permission  to  lay  the  stones 
that  they  are  liable. 

LoBD  Chief  Commissioneb. — ^Would 
it  not  be  better  to  have  a  special  case,  that 
this  point  may  be  decided  ?  There  is  no  writ- 
ten or  e3[press  permission. 

Jeffrey. — Reserving  the  question  is  the 
least  expensive,  as,  if  the  verdict  is  for  u$,  the 
question  does  not  arise* 
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The  only  proof  of  the  trustees  knowing  Maccat,  && 
that  the  stones  were  there,  is  the  testimony. WADDEtL,&c 
of  olie  witness,  which,  is  not  sufficient.  Lord  TheQtiilwny 
Fife's  case.  Vol.  L  p.  124. .  .  '^Zt& 


to  the  Jury, 


li&RD  Chief  Cohmissioneb. — ^In  l^t 
case,  the  question  was,  whether  thete  w^re 
&cts  and  circumstances  sufficient  to  render 
the  evidence  of  one  witness  conclufiive.  The 
Court  iSaid  expresdy,  that  we  did  right  in  suh- 
mittiiig^  the  testimony  to  the  Jury ;  hut  that 
doealnot  touch  your  case*  as  your  object  is  to 
shew,  that  tiliere  are  tot  facts  and  cireum* 
gtafnoea:  sufficient  to  Support  this  witnesfl* 
'  JI|cnMTe{2^-^There  is  no  fiict  proved;  and 
they  might  have  had  plenty  of  evidence^  if 
the  fiict  had  been  in  their  favour.  Finding 
that  the  stones  were  on  the  road,  19  not  a 
sufficient  answer  to  the  Issue. 

Seffirey^  for  the  pursuers,  Itnaititained — 
1^,  That  the  verdict  did  not  bar  the  claim ; 
and  Skf,  That  the  stones  were  upon  the  road* 
If  it  had  been  on  the  private  road  to  the  inn, 
the  case  might  have  been  nice ;  but  here  it 
was  not.  The  trustees  are  liable  whether 
they  knew  it  or  not,  as  they  ought  to  have 


206  CAitS  TRtEB  IK  E«b.  29; 

Mackay,6Lc.  kffdi;^!,  and  th^  surveyor  was  fiteqnendy 

Waddell,&c.'  tiiere. 

It  is  not  mconsistiAt  to  find  as  entitled  ta- 
complete  relief.  There  are  many  contracts^ 
even,  in  which  a  party  is  primarily  liable  to 
ailotSiery  though  he  is  entitled  to  eompIetS  ire- 
Kef  from  a  third  party^ 

liOBD  Chief  CoMMissroNEii.-^Theque8«< 
tion  yesterday  was  of  importance  to  the  pub-^ 
lie ;  but  the  case  to-day»  especially  the.;fiBcohd 
Issue,  is -much  more  important ;  and  L  am 
bajypy  that  thare  has  been  so  much  aHlity  ik 
the  argument  from  the  Baor;  that  ihe  oaffihas 
fnet  with  so  much  attention  from  yon ;  and 
that  we  have  had  time  to  reflect  upon  it. 

The  first  point  stated  for  the  de&nders  is^ 
f hftt  any  verdict  you  can  ^ve  for  the  pursu^ 
will  be  inconsistent  with  the  verdict  yester^ 
day. 

My  tiiind  is  very  easily  made  up  on  this 
point  t  for  the  Issues  in  the  formed  case  are 
not  exclusive;  and  by  finding  for  the  puv^ 
sner,  you  have  not  e:$cclude4  the  question  of 
fehef.  Th6  Issues  in  the  former  case  wer* 
approved  of  by  the  Court  of  Session,  and  they 
must  have  had  the  actions  of  relief  under 
consideration  at  the  time.     My  opinion  is> 
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that  there  is  nothing  in  the  proceedings  to  Mackav,  &c. 
prevent  you  finding  what  is  warranted  by  the  waddeV.i.,&c; 
evidence.  We  are  here  to  find  facts  which 
are  to  be  returned  to  the  Court  of  Session ; 
and  I  am  clearly  of  opinion,  that  tlKit  Court 
would  be  much  disappointed*  if  the  ease  ww 
returned  without  any  finding. 

The  first  question  in  both  the  actions  of 
relief  is,  whether  the  stones  were  on  the  road  j 
and  this  is  a  question  of  law  and  fact ;  but 
ttie  law  is  easy,  as  it  arises  ftom  the  fact^ 
Those  of  the  Jury  who  saw  the  ground,  will 
know  what  is  road ;  and  even  from  the  plan  it 
may  be  seen.  By  the  Act  of  Parliament  foif 
making  this  road,  the  trustees  are  entitled  to 
make  the  road  60  feet  wide,  but  there  is  no- 
thing binding  them  to  metal  the  whole.  Near 
the  place  in  question,  the  open  space  iff  6« 
feet  wide,  and  it  is  afterwards  reduced  to  40 
feet.  My  opinion  in  law  is,  that  the  trustees 
being  entitled  to  take  60  feet  for  a  road, 
wherever  that  space  is  left  open,  we  must  hold 
it  to  be  road ;  and  the  question  for  you  to  an* 
swer  is,  whether  the  stones  were  laid  withift 

these  &i  feet. 

Having  determined  whether  they  were  upon 
the  road,  the  next  question  is,  whether  they 
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MACK^r,  &c.  were  laid  there  by  Waddell ;  and  the  third, 
WAi>i>Kit.&c  whether  they  were  improperly  laid. 

The  argument  that  we  are  to  take  the  custom 
of  the  country  as  sanctioning  the  laying  down 
the  materials^  is  important  in  this  branch  of 
the  CQse.  The  cnstom  seems  to  be  in  favour 
of  what  was  done ;  but  if  materials  are  laid 
do wn^  they  must  be  laid  with  common  care 
and  attention,  and  in  such  a  way  as  not  to  be 
liable  to  be  turned  out  of  their  place  by  others. 
If  you  axe  of  opinion  that  they  were  properly 
placed,  you  may  find  that  ihey  were  placed, 
but  not  improperly.  You  wiU,  however,  attend 
that  they  were  near  tiie  metalled  part  of  the 
load,  and  might  with  very  Uttle  difficulty 
have  been  placed  elsewhere. 

It  was  said  the  question  was,  whether  the 
stones  were  the  cause  of  the  accident ;  but  that 
is  not  the  proper  manner  of  putting  it.  There 
is  a  great  difference  between  the  cause,  and  a 
cause;  »nd  I  am  of  opinion,  the  Court  of  Session 
wished  to  know  whether  they  were  a  cause  of 
it  There  is  no  doubt  the  coach  was  over- 
turned by  running  upon  the  stones,  and  that 
it  might  have  avoided  them ;  but  we  have  no 
evidence  to  shew  that  the  coach  would  have 
been  overturned  if  the  stones  had  not  been 
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there,  Md  we  nnist  pfeoume  that  it  would  Mackat,  ftc. 

If  ytux  think  they  were  not  on  the  road,  or 
ivore  not  smproperiy  laid  upon  it,  or  were  not 
a  eauae  of  the  acoident,  then  the  next  quea- 
tion  doet  not  ariae. 

fkl  Isrue.'^^Tlm  invoihnea  a  most  important 
matter  of  law,  aa  it  refers  to  all  road  trusts 
in  the  kingdom;  and  I  should  be  soivy  if 
we  oould  not  put  this  ^ase  in  a  pr^^er  shape 
to  have  the  question  tried*  The  question 
tuns  upon  the  widenoe,  and  upon  your  apl- 
nion  whether  the  trustees  allowed  the  stones 
to  remain,  and  whether  they  allowed  them 
improperly  to  remain, 

Thisce  is  only  one  direct  witness  to  the  fact 
of  the  tottstees  knowing  the  stones  wcrb  there ; 
the  eyidenoe  is  not  of  the  highest  degree,  and 
the  witness  does  not  prove  direct  knowledge. 
I  do  »Pt^  howeYe?,  think  myself  entitled  to 
withdraw  this  evidence  firom  you;  and  Mr^ 
Monereifl^  if  he  thinks  t^is  direction  wrong, 
may  have  his  redress>  eitha*  fay  an  application 
for  a  new  trial,  or  by  Bill  of  Exceptions. 

I  shall  not  decide  whether  trustees  are 
bound  to  know  what  is  upon  the  road ;  but  I 
think  the  law  is  in  such  a  state  as  to  make  it 
proper  for  me  in  this  ease  to  submit  the  evi- 
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Macs^t,  &JC.  dence  to  you;  and  one  can  hardly  sij^ose  Ihe 
Wad]>£ll,&c.  stones    were  there  for  weeks    without   the 

trustees  knowing  it.  The  presumption  is, 
that  they  were  seen  by  the  trustees,  as  WeU 
as  by  the  surveyor ;  and  his  seeing  them^  and 
having  communication  with  the  trustees,  is 
an  additional  circumstance;  but  you  must 
still  consider  the  weight  due  to  the  testimony. 
There  is  an  article  in  the  defences  (reads  it), 
which  shews  that  they  knew  something  of  the 
matter,  and  that  the  surveyor  acted  upon  the 
knowledge  of  it.  You  may,  if  you  choose, 
find  a  special  verdict,  but  if  you  prefer  it,  you 
are  at  full  liberty  to  return  a  general  finding. 

Verdict — **  The  Jury  found  that  the  trus- 
^^  tees  improperly  allowed  the  stones  to  re- 
^^  main  on  the  road  for  two  or  three  weeks ; 
*^  that  the  Telegraph  coach,  by  coming  in  con- 
"  tact  with  them,  was  overturned,  whereby 
'*  William  Gunn  suffered  severe  bodily  harm. 
,  "  But  whether  upon  the  whole,"  &c.  (in  the 
form  of  a  special  verdict). 

Jeffrey  and  Cockbum  for  the  Pursuers. 
Moncretff,  Keay,  and  Rutherfotii,  for  the  Trustees. 
Greenshields  and  J.  A,  Murray  for  Waddell. 
(Agents,  J*  Greig,  w.  s.  Dallas,  Innes,  and  Hogarthy  vr.  s.  and 

John  Meek y  w.  s.) 
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■  V, 

WaddeiA.. 


PEESENT, 
^nk  LOAD  CHIEF  COMMisSlOVER.' 


Feb.  89. 


A  }^  action  df  relief  by  the  road  tilifitetesf  against  Found  tiutt 

tTir  jij  n  atones  laid  ott 

W adaeil^  a  rood  were  a 

cause  of  the 
overturn  of  a 

Defenge.— The  stones  tvere  laid  on  tte  ■'w-^^^ 
property  of  the  defender.    There  is  nd  claim 
in  the  original  action  against  the  pursuer,  and 
tfaeifefote  there  can  fve  no  claim  Of  relief. 


ISSUES. 

^*  Whether,  some  time  previous  to  the  5th 

day  of  April  1816,  the  defender,  or  persons^ 
"  in  his  employment,  did  lay  dovm  and  place/ 
*'  or  cause  to  be  laid  down  and  placed,  witli- 
**  out  leave  or  authority,  or  right  so  to  do,  k 
''quantity  of  stones  or  rubbish,  or  other  mal- 
'*  terials,  upon  the  turnpike  road  betwiift 
''  Edinburgh  and  Glasgow,  where  the  same^ 

passes  through  the  town  of  Airdiie,  in  the' 

coimty  of  Lanark  ? 

^  And  whether,  on  or  about  the  night  6f 
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'<  the  5th  day  of  April  aforesaid,  after  it  was 
dark,  the  stage-coach  called  the  Telegraph, 
the  property  of  John  Mackay,  James  Scott, 
and  Peter  Camphell,  coach-masters  in  Edin- 
burgh, and  others,  was  overturned  upon 
the  said  road  at  the  time  and  place  afore- 
said, in  consequence  of  the  stones  so  laid 
down  as  aforesaid,  whereby  William  Gunn, 
quarter-master    in  the  78th   regiment  of 

^  foot,  being  a  passenger  in  said  coach,  time 

^  and  place  aforesaid,  suffered  great  bodily 

**  harm  ?*' 

Lord  Chief  Commissioner,  (7b  ihe 
Jury) — ^The  former  verdict  did  not  find  that 
the  defender  had  a  right  to  lay  the  stones 
where  he  did,  and  therefore,  I  suppose,  on  the 
first  Issue  you  will  find  for  the  pursuer.  The 
other  you  have  already  determined* 

Greenshields,  for  the  defender,  submitted 
that  they  could  not  find  he  had  no  right  to 
do  60^  when  it  was  sanctioned  by  the  custom 
of  the  country ;  but  agreed  that  the  second 
Issue  was  settled. 

Moncreiffl  for  the  pursuer. — They  have 
found  that  the  trustees  were  wrong ;  and  I  do 
not  know  how  to  reconcile  that  finding  with 
the  other  part  of  their  verdict. 
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Verdict-«^'*  The  Jury  found  tBat  W^dl      ssa»i> 
**  laid  the  stones  on  the  rofid-~that  the  coadi 
^Vwas  overturned— and  that  the  stones  were 
''  a  cause  of  the  overturn^  whereby  6mm  su£* 
'<  feiied  bodUy  harm/' 

On  the  8th  February  1880,  a  motion  was  Consent  of 
madeto  change  the  place  of  trial  of  the  ao*  ST^tot^^ 
tion  of  relief.  tS^tS^ 

Keay^  for  the  trustees. — ^We  are  not 
anxious  to  change  llie  place  of  trial,  but  to 
have  the  action,  in  which  we  are  defenders 
superseded  till  the  principal  action  is  dispo- 
sed o£  We  object  to  the  competency  of  the 
action  against  us.  It  falls^  if,  in  the  original 
action,  no  damages  are  found  due ;  or  if  they 
are  found  on  account  of  the  negligence  of  the 
defenders. 

Cockhum^  for  the  pursuer* — ^The  same  mo- 
tion was  rejected  by  Lord  AUoway  in  the 
Court  of  Session.  We  maintain  that  there 
was  no  negligence ;  but  even  if  there  was,  it 
would  have  done  no  harm  if  the  stones  had 
not  been  improperly  laid  upon  the  road.  The 
cases  must  be  tried  by  the  same  Jurymen, 
though  not,  perhaps,  at  the  same  moment. 
It  is  now  too  late  to  discuss  the  competency 
of  the  action. 
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Moncreiffl  for  the  trustees. — We  cannot 
be  held  liable  for  all  nuisances  laid  upon  the 
road*  Questions  of  relevancy  are  of  great 
importance,  and  a  Bill  of  Exceptions  at  the 
trial  is  not  the  proper  manner  of  trying  them* 

Lord  Chief  Commissioner. — I  had 
BeHae  doubts  as  to  the  competency  of  now  dis- 
cussing the  relevancy*  If  this  was  a  case 
which  was  to  regulate  practice  in  any  material 
degree  under  the  statute  1819»  I  should  have 
^vished  the  assistance  of  my  learned  brothers ; 
but  I  am  clearly  of  opinion,  that  it  does  not 
regulate  any  general  rule  of  practice ;  but  that 
this  is  an  insulated  case,  and  to  be  decided 
on  its  own  grounds,  and  by  what  is  justtbe  to 
jthe  parties. 

Our  power  as  to  the  relevancy  is  provided 
for  by  the  statute  1819.  Till  then  we  had 
no  power  of  getting  quit  of  a  case,  except  by 
trial,  or  by  the  party  not  appearing.  In  the 
circumstances  of  the  present  cases,  it  is  im- 
possible for  me  to  stop  the  trial ;  and  the  only 
question  is,  will  justice  be  done  by  trying  them 
in  the  order  in  which  they  are  set  down  ?  It 
appears  to  me  that  they  are  in  the  proper  or- 
der, and  that  Gunn's  case  ought  first  to  be 
tried,  and  then  the  actions  of  relief.     If  they 
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had  been  set  down  in  a  different  order»  it 
inight  have  been  necessary  to  make  a  change ; 
but  it  is  a  mistake  to  think  the  Court  can 
compel  the  parties  to  try  the  actions  by  the 
same  Jury.  It  may  be  the  same  pannel,  but 
it  is  only  by  consent  that  they  c^n  be  tried 
by  the  same  individuals. 
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Waddejll. 


At  the  trial  the  parties. consented  tiiat  they 
should  be  tried  by  the  same  Jury. 
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Mackenzie  v.  Henderson. 


1820. 
March  8. 


Jl/amages  tor  oredcn  oi  bargain^   by  tur-  Damages 
nishing  unmarketable  herrings,  and  of  a  dif-  mar^ubfe 
ferent  year's  curing  from  that  marked  upon  **^"*°^ 
the  casks* 


for 
un- 


Defence.-— A  denial  of  the  allegations. 


ISSUE. 


'^  Whether  of  145  barrels  of  herrings  ad- 
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Macxkhbie  '*  mitted  to  have  been  sold  and  deliveied  to 
HumsMoir.  ^  the  pursaer  at  Inverness,  in  the  yew 
^^"^^y^^  •<  1814,  by  James  Lyon  of  Inverness,  mer» 
^  ehant,  adnutted  by  the  defi»ider  to  have 
^  been  his,  the  defimder's  agent,  at  the  piioe 
**  of  S8s.  per  barrel^  and  warranted  by  the 
^'  said  James  Lyon  to  be  well  cured,  and  to 
"  be  fish  caught  and  cured  in  the  season  of 
**  1815;  seven  barrels  admitted  to  contain 
^*  fish  of  the  season  aforesaid  were  ill  cured^ 
*^  and  115  barrels  contained  fish  not  caught 
^^  and  cured  in  the  season  aforesaid,  or  were 
''  ill  cured,  or  were  in  an  unmarketable  con- 
''  dition." 

The  herrings  had  been  furnished  to  the 
pursuer  by  Mr  Lyon  of  Inverness,  acting  for 
the  defender.  Upon  the  representation  that 
the  herrings  were  bad,  they  were  examined 
by  inspectors,  who  swore  to  their  report.  Mr 
Lyon  took  back  the  herrings,  and  paid  some 
expence  that  had  been  incurred ;  but  the  de- 
fender disapproved  of  his  conduct,  and  dis- 
puted the  auctions  of  the  pnrsuer. 

Awitnessfin^      When  the  case  was  called,  Mr  0)ckbum 

for  not  attend- 
ing a  triaL       stated  that  a  witness  was  absent  who  did  not 

choose  to  come. 
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Lo£D  Chief  Commissioneb. — You  must  mackekzii: 
cfdl  the  wituess,  and  shew  that  he  is  a  mate*  HEKOEasoif. 
rial  one,  and  the  Court  wiU  then  punish  him   ^^"^y— ^ 
for  a  contempt 

The  witness  having  heen  caUed,  his  Lordship 
said  he  had  no  hesitation  in  imposing  a  fine 
of  Lf.5,  sulgect  to  deduction  if  he  had  agood 
excuse  to  o&r* 

The  second  witness  called  was  one  (^  the  a  penon  for- 

merly  exa- 
mspeCuHTS*  mined  extn- 

Jeffrey^  for  the  defender^  objects. — ^He  ^th,  «^tt2 
was  unnecessarily  examined  upon  oath,  and  '^^^^^^ 
is  not  a  free  witness ;  the  case  is  different  from 
an  oath  in  judidal  proceedings. 

Cockhurn^  for  the  puzsuer. — The  only  ques* 
tion  is^  if  he  is  inadmissible.     The  oath  was 
necessary,  and  is  matter  of  every  day's  prac- 
tice.   He  was  appointed  inspector  by  the  de- 
fender. 

Jeffrey. — ^He  was  appointed  by  Lyon  with- 
out any  authority.  The  report,  or  at  least 
theoath,  vrasew  parte. 

Lord  Chief  Commissioiyeb. — I  fed 
considerable  diffidence  in  deciding  when  the 
Scotch  rules  of  evidence  are  involved.  The 
question  here  is,  whether  this  objection  goes 
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Mackenzie 
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to  the  competency  oi*  credit  of  the  wit- 
ness. In  my  opinion^  it  goes  to  his  credit^ 
which  is  matter  for  the  consideration  of  the 
Jury ;  and  now  that  a  full  cross-examinaticm 
is  allowed,  they  will  have  much  better  means 
of  ascertaining  the  credit  due  to  him. 

Taking  voluntary  affidavits  is  a  great  abuse; 
In  England,  Ijord  Kenyon  was  of  that  opi- 
nion ;  and  the  present  Lord  Chancellor  sta-- 
ted^  that  thoitgh  it  was  the  constant  practice, 
it  bordered  on  illegality. 


Incompetent 
to  ask  a  wit* 
ness  what  he 
formerly 
swore. 


After  the  witness  had  been  examined,  it  was 
proposed  to  produce  the  affidavit,  but  the 
objection  was  taken  that  it  had  not  been 
lodged  eight  days  before. 

The  Lord  Chief  Commissioner,  after 
discussion,  was  satisfied  that  it  was  incompe- 
tent to  ask  a  witness  what  he  had  formerly 
sworn,  and  stated  that  he  must  sustain  the 
fermal  objection,  if  persisted  in. 


An  objection  was  taken  to  a  witness,  that 
he  was  called  to  prove  facts  as  to  a  different 
quantity  of  herrings. 

Lord  Chief  Commissioner. — If  this 
witness  is  ndt  to  prove  more  than  the  last,  the 
evidence  is  inadmissible ;  for  we  do  not  sit 
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here  to  try  whether  Dr  Henderson  was  in  mackekzii; 
the  habit  of  famishing  a  had  artide.  hexdebson. 

Mr  Lyon  was  called  as  a  witness  for  the  An  action 
defender.  S^oi  thT'" 

Cockbum  objects,— He  is  interested,  as  SST^^^tfy" 
lye  have  an  action  of  relief  against  him.  veTd^t^  ^^ 

Joffr^* — ^He  has  clearly  no  direct  interest  V*^  "^  ^V- 

**^      ^  *  dence  against 

in  this  caflie.    The  interest  of  the  witness  is  ^^m. 
against  us. 

Lord  Chief  Coiihissioneb. — It  is  ^ 
mistake  to  call  the  action  an  action  of  relief ; 
it  is  ^n  action  of  damages  brought  against  the 
witness,  on  account  of  his  conduct'as  to  thes? 
herrings.  The  rules  on  this  subject  are  gcr 
ner^l,  and  are  intended  to  forward  the  ends 
pf  truth  $nd  justice.  The  question  here  is, 
can  the  verdict  in  this  case  be  given  as  evi- 
denee  for  or  against  him  in  the  other  case  ? 

Jeffrey  contended,  that  the  pursuer  having 
Jcept  the  herrings  for  two  months,  was  not 
entitled  then  to  object  to  them.  It  was  the 
^statement,  that  the  defender  had  attempted  a 
fraud,  by  altering  the  brand,  which  made  \i 
neoefisary  for  him  tp  push  this  case  to  tri^. 

^afhesorif  ip  opeping  the  casej  an4  Cock- 
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Macksxzk    bum  in  reply,  stated  the  bets,  and  m^- 
HsKiKBRsoif.  tained,  that  the  herrings  could  not  have  been 

well  cured,  from  the  state  they  were  in  so  soon 
after;  and  that  no  want  of  care  in  the  pursuar 
could  have  occasioned  their  being  in  that 
state. 

Lord  Chief  Commissioiter. — ^As  the 
case  returns  to  the  Court  of  Session  to  be  there 
disposed  of,  our  duty  is  merely  to  find  what 
you  think  proved,  after  due  consideration  of 
the  evidence.  We  are  to  attend  to  the  terms 
of  the  Issue ;  and  the  main  question  is  as  to 
the  115  barrels;  there  was  an  attempt  to 
throw  a  doubt  upon  their  identity,  but  it  rests 
entirely  in  argument 

A  witness  swore  that  all  the  herrings  cured 
in  1814  ivere  sold  some  time  before ;  and  if 
yott  believe  him,  you  must  find  that  the  her- 
rings in  question  were  not  caught  that  year. 
But  I  must  also  submit  to  you,  along  with 
this  positive  evidence,  the  inference  drawn  by 
the  inspectors  from  the  appearance  of  the 
herrings.  My  opinion  however,  is,  that  more 
reliance  ought  to  be  placed  on  the  positive 
evidence  of  a  disinterested  witness  speaking 
to  a  fact,  than  on  an  inference  drawn  by 
others,  however  skilfrQ. 

If  the  herrings  wer^  unmarketable,  that 
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jnayhave  arisen  either  from  bad  curing  or  MACMJirare 
bad  keeping ;  and  in  reference  to  this  point,  Hbkdehsov. 
it  is  necessary  to  look  at  the  evidence  of  the 
curersaBdSpectors  in  connection.  AUthat 
is  necessary  in  law  is,  that  an  article  be  in 
good  condition  at  the  time  of  delivery ;  but 
when  not  examined  at  the  time,  an  inference 
may  be  drawn  as  to  its  condition  at  that  time, 
from  its  condition  afterwards. 

You  have  evidence  that  they  were  well 
cured;  you  have  also  evidence  of  the  state 
they  were  in  at  the  end  of  two  months ;  and 
you  hare  the  opinion  of  the  inspectors,  that 
if  well  cured,  they  could  not  have  been  in  such 
a  state  in  so  short  a  time.  You  must  say 
whether  you  think  the  evidence  of  good  cur- 
ing sufficient  to  counterbalance  the  other  evi- 
dence, and  find  according  to  your  opinion; 
but  I  think  the  better  course  for  you,  is  to 
find,  whether  the  state  they  were  in  was  occa- 
noncd  by  want  of  care  in  the  curing  or 


Verdict.— 1*/,  **  That  the  seven  barrels  con- 
^  taining  herrings  caught  in  1815,  were  ill 
**  cured.  2d,  Find  that  the  116  barrels  con- 
**  tained  herrings  caught  in  1815.  3  J,  Find 
"  that  the  115  barrels  herrings  were  ill  cured. 
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MACKEV2fii    <<  uhy   Find  that  the  115  banel»  herrings 
HEMDEE80K.  *<  weTc  Oil  that  account  in  an  unmarketaUe 

•*  condition." 

Coekbufn  and  jlfo^jon  Ibr  the  PoMuer. 

Jeffrey  for  the  Defender. 


Present, 

LORDS  CHIEF  COMMISSIONER  AlTD  PlTHIL^T. 

1820.  Jeffrey  moved  for  a  rule  to  shew  cause  why 

^^r^  the  1^^,  %dy  and  4M  findings  of  the  verdict 

fuSi—  ^'  should  not  be  set  aside,  as  contrary  to  evi- 

motion^rw  iL^  deucc.   We  provcd  the  herrings  to  have  been 

^andsur.      ^^jj  ^^^^   ^^^   ^  ^^^^  y^^^  ^  ^j^^  fishiug 

1815,  which  were  the  only  points.  Even  now, 
at  the  distance  of  years,  they  are  not  so  bad 
as  the  herrings  described  by  the  witnesses. 

JjOBJ)  Chief  GoMMissiaN£R.«-^The  Is- 
sue is  or,  not  and  well  cured ;  and  the  Jury 
went  upon  the  ground  (and  it  appears  to  me 
a  sound  one),  that  the  state  they  were. in  in 
November,  proved  that  they  had  not  been  well 
cured.  It  docs  not,  however,  interfere  with 
your  ground  of  application,  which  appears 
to  me  to  be  more  properly  surprise^  than  that* 
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the  verdict  is  contrary  to  evidence.  It  is  not  Macxekzh: 
every  surprise  which  will  be  the.  ground  of  a  hekdesbov. 
new  trial ;  and  this  ought  to  be  Verified  by 
affidavit  It  appears  to  me  a  nice  question,  but 
that  we  ought  not  to  cut  you  out  of  your  rule, 
upon  a  proper  affidavit  being  produced.* 

Cockburn. — ^There  is  no  ground  for  the 
new  trial.  The  verdict  is  not  contrary  to 
evidence;  and  there  was.  no  surprise.  He 
knew  from  the  first  that  we  were  to  prove  the 
herrings  bad. 

Lord  Chief  CoMMissiONER.-^He  may 
say  this  is  res  noviter.  We  are  not  here  to 
go  into  the  merits  of  the  case,  but  merely  to 
say  whether  we  think  the  defender  has  laid 
sufficient  grounds  for  us  to  grant  a  new  triaL 

Jeffrey. — They  did  state  that  the  herrings 
were  bad,but  coupled  it  with  an  allegation, that 
they  were  cured  in  some  former  year.  Being 
prepared,  to  prove  them  cured  in  1815,  and 
well  cured,  wt  {Perhaps  paid  too  little  atten- 
tion to  the  state  they  were  in.  The  evidence 
was  contradictory ;  but  the  direct  evidence 
was  for  us.    The  defender  is  so  anxious  to 


•  in  answer  to  a  question  from  Mr  Jeffrey,  his  Lordship 
stated^  that  an  affidavit  by  the  agent  would  be  sufficient. 
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MAcmraic  dear  his  character^  that  he  is  willisg  to  pay 
HiJEmsox.  into  Court  any  reasonable  sum,  as  the  ex- 

pence  of  the  new  trial. 

LfOBD  Chieb'  CoMMi8SiON£X.-^We  re^ 
quire  to  be  cautious,  as  this  is  the  first  in- 
stance in  this  Court,  wh^:^  we  have  had  oe- 
casion  to  decide  upon  an  application  of  this 
nature.  If  we  felt  any  room  for  doubt,  we 
would  take  time  to  deliberate,  as  our  deci- 
rions  must  form  the  law  upon  a  subject  which 
is  new  here,  though  well  established  in  Eng^ 
land.  The  applioati<m  is  made  on  two 
grounds ;  1  st.  That  the  verdict  is  contrary  to 
evidence ;  and  an  attempt  is  made  to  couple 
with  this,  an  offer  of  farther  evideDce.  ady 
Surprise. 

It  was  correctly  stated,  that  there  were  two 
points  in  the  Issue,  the  time  of  curing,  and 
whether  the  herrings  were  well  cured ;  and 
it  has  been  maintained,  that  the  Jury  had 
gone  upon  inferenee,  not  On  direet  evi- 
dence.  It  is  quite  clear  that  the  whole  evi- 
dence was  fit  for  the  consideration  of  the 
Jury.  It  is  not  said  there  was  any  misdirec* 
tion  on  the  part  of  the  Court,  The  Jiu-y 
considered  the  whole,  and  have  found  a  ver- 
dict in  conformity  with  the  evidence,  and  with- 
out partiality  to  either  party.   This  brings  the 
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case  to  a  question  of  surprisey  ot  res  no-  iCAcxmcn 

Vtter.  HiBV]>«May. 

On  that  ground  we  ought  to  attend  to 
whether  the  evidence  was  designedly  kept 
hack,  or  was  not  produced  through  negUgmce 
or  mistake. 

The  defender  had  always  -  a  power  of  in- 
specting the  herrings,  and  might  have  done 
so  before  the  trial.  I  am  sorry  that  any 
thing  diould  occur  here  which  may  hurt  the 
feelings  of  a  person,  who,  I  dare  say,  isof  »- 
x^ent  character ;  but  1  think  any  imputa- 
tion thrown  upon  him  will  be  rebutted  by 
the  observations  of  his  counsel  We  cannot, 
however,  grant  a  new  trial  to  repair  the  in- 
jury done  to  his  feelings,  or  to  enable  him  to 
rectify  a  mistake  into  which  he  may  have 
&llen,  as  that  would  give  rise  to  carelessness 
in  the  conducting  of  causes. 

If  the  evidence  was  designedly  kept  back, 
then,  by  all  the  rules  and  principles  of  jus- 
tice, it  is  no  ground  for  a  new  trial 

Was  there  any  impossibility  of  discover- 
ing this  till  after  the  trial  ?  It  app^lars  from 
the  whole  proceedings,  that  the  defender  had 
fuU  warning  on  the  subject ;  and  it  was  the 
duty  of  him  and  his  agents  to  have  made  the 

p 
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(May  15^ 


MA0XEK9I9  necessary  inquiiy.    But  I  wish  to  hear  the 

HiMiP^RsoH;  opuiion  of  Lord  FitmiUy. 

.  JjOKD  Pitmilly.-^I  most  completely 
concwr  in  eirery  one  word  stated  by  your 
XiCHrdship. 

The  ground  of  the  application  is,  that  the 
^pursuer  resorted  to  a  sort  of  evidence  which, 
iJiough  competent,  the  defender  dU  not  fore- 
tiee^  but  that  is  a  bad  ground  to  rest  npon. 
The  evidence  was  competent,  natural^  and 
pro|ier;  and  it  would  be  very  dangerous  in 
ttS  to  grant  a  new  trial,  on  the  ground  that 
the  party  did  not  come  prepared  to  meet  evi- 
jieaioe  of  the  description  I  have  mentioned* 


1820. 
June  1« 


A  verdict  in 
substance  for 
the  pursuer, 
carriescosts. 


Cockburn  moves  for  expences. 

Home  objects* — The  pursuer  suspeiided 
as  to  tihe  whole,  but  afterwards  admitted  he 
was  wrong  as  to  20  barrels.. 

Lord  Chief  CoMMissio:t}£E. — hi  this 
case  damages  were  found,  and,  in  substance,  a 
verdict  foir  the  pursuer.  There  mi^t  be  an 
order  for  expences ;  but  if  there  is  any  article 
to  which  the  defender  objects,  he  will  have 
an  opportunity  of  being  heard,  and  of  stating 
all  his  reascms  before  the  auditor. 


18*.  *HE  JUBY  GOUBT.  8887 


F&E8XHT1  .        «- 

THE  THBEC  X.0RD8  COMMmJOHtfiS.  H««MEt«Ot. 

when  the  Auditor's  report  wad  teturtied, 

Jefftey  objected^  and  std^ted  that  he  wacr 
iiot  only  entitled  to  deduction  fkom  the  sum 
elaimed^  but  i^as  entitled  to  expenced,  Us  h6 
Was  successfhl  on  the  most  msiterial  Issue*      ^ 

0)Chhurn.^^li  is  most  desirable  to  hav& 
a  general  rule  i  but  at  present  we  wish  for 
justice,  a^rding  to  the  old  rules^  whether' 
they  are  the  best  or  not ;  and  b6lng  success-' 
ful  \ti  the  subject  in  dispute^  we  must  havef 
costs.   ' 

lio&rr  CtLiEt  CoMMtssioN£n.-i--This  id 
tti  application  for  costs,  which  is  resisted  by 
the  defender^  on  the  ground  that  one  Issuef* 
Was  fimnd  against,  and  two  for  him.  In  ther 
ease  of  Guthrie  and  Kirk  (VoL  I.  p.  280)^ 
the  Court  did  not  give  full  expences;  but 
that  was  by  no  means  the  same  as  the  pre- 
sent case.  There  the  Issues  were  upon  diffe- 
rent causes  of  action. 

We  are  not  to  lay  down  any  neW  rule  ii^ 
this  case.  We  consider  that  here  is  a  ter- 
dict,  and  that  the  pursuer  is  entitled  to  have 
the  expence  to  which  he  was  put  in  obta»' 
ingifc 


888 


JifACxsirzxi: 
HsiTDzasoir. 


CASES  TRI£D  IN 


Maiek  13, 


I  should  be  happy  if  expences  were  regu- 
lated by  statute^  or  by  Act  of  Sederunt ;  but 
the  Court  are  unanimously  of  opinion  in  this 
ease,  that  the  usual  rule  must  be  followed. 


pnirscirr, 

I.OBJ>  CHIEF  COHHISSlOirSlt. 


1820. 
March  131 


Young  v.  Allison. 


Damages  for     An  actiou  of  damages  for  assault  and  bat- 

assault  and 

battery.  tery. 


•     D£F£NC£.-*-A  denial  of  the  charge. 


ISSUE. 


**  WhetW,  on  or  about  the  SlSth  day  of 
"  June  1818,  the  defender  did  enter  the 
"  garden  possessed  by  the  pursuer  at  Spring- 
**  field,  Leith  Walk,  in  the  county  of  Mid- 
«  Lothian,  and  did  violently  assault,  strike, 
«  and  kick  the  pursuer,  to  the  injury  and 
"  damage  of  the  said  pursuer?  Or,  Whether, 
"  time  and  place  aforesaid,  the  pursuer  first 
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assaulted  the  defender,  by  striking  faiih^  or      Yoo«g 
by  t\)Asting  hu  cravat  or  neckcloth  ?    '  aili'sok. 

"^  Damages  laid  at  L.50^" 


Aft^  (mening  the  case,  the  counsel  fi>r  the  in  an  action 

,     ,  -        .  ,  for  assault  and 

pursuer  stated,  that  there  was  a  surgeon  ni  afr-  tattevy,  a 
tendance,  to  whojn  it  was  of  conse^pience  nut  ^[seml^ 
to  be  detained ;  it  was  liierefore  proposed  to  ^fore  caU^ 
call  him  first,  to  describe  the  wounds.  ^^Z^^ 

LoKD  Chief  Commissioner. — ^You  must  ^^«  '^i"^- 
first  lay  the  foundation,  by  proving  tbe  in- 
Jury.    The  moment  you  have  done  this,  you 
may  call  the  surgeon. . 

AQ  I  wish  is,  that  a  prima  facie  case 
dbould  be  made  out ;  and  even  when  that  is 
done,  the  Jury  are  not  to  hold  the  hurts  de- 
scribed by  the  surgeons  as  inflicted  by  the  de- 
fender, but  as  hurts  which  may  be  proved  to 
have  been  occasioned  by  him. 

When  the  second  witness  to  the  facts  in  A  nephew  an 

incompetent 

the  garden  was  called,  witness,  there 

Moncreiff^  for  the  defender,  objects. — ^He  rill^Jul'^'^' 
is  nephew  to  the  pursuer. 

M'Lean,  for  the  pursuer.— There  has  been 
a  gradual  relaxation  of  the  law  on  this  sub- 
ject.   There  is  here  a  penuria  testium,  which 
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Yffuvo  vendons  faim  adnii8sih|e.r— Ersk.  IV.  2.  :24r, 
Atusoy.  In  M'NdL's  caj^,  the  witnejss  was  sdimt^cd 
fui  civUem  effettunUr^M^^  3(Hb  Nov, 
J716 ;  Brown,  20th  Nov,  1786,  M.  16,778. 
Um  Chief  CoioiissioKE9.^Tli^e  i^ 
no  dbubfr  that  the  law  will  relax  in  certain 
isnes;  but  ^he  fitst  thing  to  be  made  out  is, 
that  there  is  a  penurieb  testhivu  \  cannol 
gay  wh^t  may  be  behind  in  this  ease ;  but  it 
is  admitted  that  this  was  not  an  ciceult  transact 
tion,  but  in  the  open  air,  when  all  the  King^i^ 
jmbjects  might  have  been  present.  There  wa$ 
no  secrecy  in  the  &cts,  and  there  is  one  witness 
(the  servant)  who  may  undoubtedly  be  Cfdled, 
You  cannot  object  to  him,  that  he  will  not 
state  the  fact  as  you  wish  it ;  and  I  cannot 
decide  that  there  is  a  penuria^  when  it  is  ad- 
mitted that  he  was  present.  Two  witnessess 
fure  necessary  by  the  law  of  Scotland ;  and  I 
cannot  hold  that  the  one  you  have  called^, 
along  with  the  evidence  of  the  surgeons,  is 
sufficient.  If  yoif  call  another  witness,  and 
get  your  fact  from  him,  it  will  be  a  case  to  gq 
to  the  Jury ;  but  at  present  it  is  not. 

The  servant  and  another  witness  were  then 
palled,  and  the  Case  opened  for  the  defender, 
LoKD  Chief  Commissioner. — It  is  of 
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iinportsiice  to  ascertain  whether  the  «ieraaBi  Ycumi 
came  intb*  the  garden  for  a  tew£iil  purpose ;  asuhm^^ 
and  there  iteemB  to  have  been  a  pcaejb^ce  smhk^ 
&TOur.  On  the  question  of  asmilt,  thera  ia 
no  doubt  that  a  person  seeking  reparation 
mv^  come  into  Clourt  pure;  -for  i£  there 
is  provocation,  though  greatly  less  than  what 
is  returned,  it  is  a  justification :  if  the  fist  is 
held  up  in  a  threatening  manner,  or  the  body 
touched  in  a  particular  way,  or  the  neckcloth 
twisted,  it  is  a  justification;  and  these  are 
the  facts  to  be  tried  on  the  evidence  as  it 
stands.  « It  is  said,  I  ought  to  have  admitted 
other  witnesses ;  but  thexe  is  a  rule  of  law 
against  it;  there  is,  however,  another  rule, 
which  entitles  me  to  submit  the  evidence  of 
one  witness  to  you,  as  there  are  now  other 
facts  and  circumstances  proved.  You  are, 
therefore,  to  consider  the  evidence  of  the  girl, 
and  decide  whether  the  assault  was  by  the 
pursuer  or  defender;  and  in  ccxming  to  a 
conclusion  on  this  sulgect^  you  will  cansid^ 
whether  any  means  w^re  taken  by  the  pur« 
suer  to  improve  the  memory  of  the  witne$s ; 
and  also,  whether  she  had  the  best  means  of 
observing  the  facts ;  and  wheth^  she  Is  con- 
tradipted  by  another  witness.  j 

The  piateriol  fact  here  is,  whether  the  blow 
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by  the  drfender,  or  twisting  the  neekdoth  by 
the  pteursuer,  ftrst  toqik  jdace.  But  I  have 
perhftps  g<me  too  mudi  into  detail  in  sudi » 
case  as  the  {present* 


Yerdict-r-^^  For    the  pursuer,  damages 

* 

Sf^ndford  and  Maclean  for  the  Pursuer.  ^ 

Mcncrciff'  for  the  Defender. 

(Agents,  Z).  FUher  and  Jamet  Baljbur.) 


P&ESEVT, 
I^O&n  CHIEV  COUMISSIOKEIU 


1830. 
March  \i» 


Banu^&r 
arresting  the 
slocking  on  a 
Arm. 


Cameron  v.  Camerons,  &c* 

Damages  for  arresting  the  pursuer's,  stock 
m  a  fiinn,  for  payment  of  rent,  subsequent  to 
an  oflfer  of  payment  to  the  fitctor  of  the  pio- 
prietor. 


Defekce, — ^The  pursuer's  conduct  ren* 
dered  the  arrestment  necessary ;  and  the  de? 
fibers  did  not  ui^  it  maliciously. 
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ISSirjS.  GA3fEaoK 


Caheaoks,  &«• 


'*  What  loss  and  damage  the  pursuer  has 
**  offered,  in  consequence  of  the  sequestration 
"  executed,  er  caused  to  be  executed  by  the 
^*  defenders,  on  or  about  the  6th  day  of  Fe^ 
*'  bruary  1817,  upon  the  farm  of  Lundavra, 
"  rented  by  the  pursuer  from  the  defenders, 
^  for  the  sum  of  L.18. 18s.  8d.  as  one  yeai^s 
**  rent  of  said  farm," 

The  Lord  Ordinaby  found  damages 
due,  and  sent  the  case  to  the  Jury  Court  to 
ascertain  the  amoimt. 


The  first  piece  of  evidence  was  a  pass^e  ^viien  part  of 

/•  ••  -a/r     4^ii/»         1         i/»-i  a  letter  19  given 

irom  a  letter.    Mr  Clerk,  for  the  defenders,  inevidence,the 
wished  the  whole  letter  read.  otgt?  J^^ 

Lord  Chief  Commissioner. — ^In  this  posite^couni^ 
case,  I  understand  Mr  Clerk  to  say,  that  the  felsarV  to"the 
whole  is  necessary  to  understand  the  passage  offh^^^j^ 
relied  on  by  the  pursuer.'  In  the  practice  to  f^ 
which  I  haye  be«n  accustomed,  when  a  part 
-  of  a  letter  was  given  in  evidence,  the  whole 
was  read  at  the  time  it  was  given  in,  if,  as  in 
the  present  case,  the  opposite  counsel  wished  it. 

The  first  witness  for  the  pursuer  was  asked 


ILven  m  evi* 
ence. 
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CAiffEBoar  if  a  sequestration  beix^  laid  on,  was  injimeas 
Camxsoks,  Ac.  to  a  tenant ;  to  whicb  Mr  Clerk  objeeted* 
''^^r'^  LiORD  Chief  Commissioneb*-^!!  iqi- 
pears  to  me»  that  it  is  not  fit  to  prove  a 
aetf^dent  proposition.  It  is  quite  ^om- 
petent,  however^  for  the  porsuer  to  prove 
any  actual  loss  he  has  suffered,  9nd  for  the 
defenders  to  shew,  that  in  the  parijicidar  c^-* 
cumstances  of  the  case,  the  sequestration  iras 
not  injurious. 

A  witness,  on  cross-examination,  referred 
to  a  letter,  a^d  wa$  allowed  to  look  ^  it  to 
refiesh  his  memory. 

Incompetent        The  witncss  was  then  asked  as  to,  a  receipt 

by  parol  evi.         •  i?  ^  , 

dence  to  prove  given  tor  rent* 

a  receipt.  LORD       ChiEF      COMMISSIONER. -^YoU 

ought  to  have  given  them  notice  to.  produce 
the  receipt,  before  giving  evidence  of  its  ccm- 
tents.  The  question  is  irregular  on  another 
ground,  as  you  now  state  there  is  a  witness 
who  is  to  produce  the  reoeipt. 

Jeffrey,  for  the  pursuer* — ^This  is  a  ease 
peculiarly  fitted  for  a  Jury,  as  the  damage  is 
not  to  be  ascertained  by  calculation,  but  by 
^  fair  estimate  of  the*  injury  done  by  a  s(>- 
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queatcatioii.    Saying  a  man  is  bankrupt  sub-     cunKOH 
Jects  in  damages,  and  this  is  much  stronger.    f^unoffB,6u> 

Clerks  fi>r  the  defendfers«— The  whole  proof 
in  thi^  case  has  been  for  the  defenders,.  The 
gequeistratiim  was  laid  pn  beibre  the  rent  waa 
Ipaid,  and  you  there&re  cannot  find  damages. 
Though  damages  are  &und  due  by  the  Lord 
Ordinary^  yet^  as  none  have  beeu  proved,  you 
cannot  find  any.  Clark  v.  Thomson,  (Vol.  L 
p.  187.)  He  has  not  proved  that  he  had  any 
credit  tp  lose. 

JjOKH  Chief  CoMMissiON£B.f^From  the 
tiim  this  case  has  taken,  it  is  important  fi)r 
you,  and  particularly  for  me,  to  consider  the 
interlocutor  of  the  Lord  Ordinary,  pn  whidb 
thi|9f  Isjsue  is  founded.  It  is  said  that  you  are 
not  entitled  to  give  damages,  as  none  have 
been  proved ;  aiid  reference  is  made  to  the 
pase  of  Churk  and  Thomson ;  but  there  the 
fsbum  was  for  an  actual  loss.  In  every  ques- 
tion of  account,  the  doctrine  there  laid  down 
applies,  but  it  does  not  apply  to  the  daim 
for  solatiupi.  I  must  take  the  Issuis  and  in- 
terlocutor as  they  stand,  and  together.  If  np 
damages  are  proved, you  cannot  find  them;  but 
there  is  a  cl§im  for  solatium,  ^nd  you  must 
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CAxxft92r     consider  M^hat  evidence  there  is  of  the  injnry 
Camerons^&c.  to  the  mind  and  feelings. 

The  chief  part  of  the  case  depends  on  the 
'  parol  testimony,  which  proves  the  offer  of  the 
rent  both  in  Edinburgh  and  the  country^  So 
that  the  real  object  of  the  sequestration  ap- 
pears to  have  been,  not  to  get  the  rent,  bxft 
to  get  quit  of  the  tenant.  This  is  not  a  ques^ 
tion  of  patrimonial  loss,  but  solatium ;  and 
you  are  to  consider  what,  under  all  the  cir>» 
cumstances,  is  an  indemnification  for  what  the 
pursuer  has  suffered.  Questions  of  this  sort 
ought  always  to  be  considered  with  modera- 
tion, and  not  with  a  view  to  punish  the  de^ 
fenders,  but  to  repair  the  injury  to  the  pur- 
sers. 

> 

Verdict,  *^  For  the  pursuer,  damages  L,50," 

.Jeffrey  for  the  Pursuer. 
Clerk  for  the  Defenders. 

(Agents,  J.  B-  ffyndman^  and  D.  Cameron,) 


1820.  Mr  Jeffrey  moved,  in   presence    of   the 

three  Lords  Commissioners,    for  expences^ 


fhTv^r  which  Mr  Clerk,  opposed. 


Xjosd  Chief  Commissioner.— From  the 


' 
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commencement  of  this  new  Institfition,  I  Ckun^ 
thought  it  most  important  that  there  should  CAMEmoKB,&c. 
be  some  reguktion  on  the  subject  of  costs. 
Giving  costs  is  no  doubt  a  matter  of  discre- 
tion here,  as  it  is  in  the  Court  df  Session ; 
but  this  Institution  is  borrowed  from  Eng- 
land, where  costs  are  regulated  by  statute, 
and  it  is  a  desideratum  whether  we  ought  not 
to  have  a  general  regulation  similar  to  theirs. 
«  When  the  condescendence  and  answers 
are  reduced  to  a  single  sentence,  and  the  par- 
ties go  to  issue  upon  this,  and  damages  ave 
found ;  if,  on  the  question  of  expences,  we 
are  to  hear  the  whole  case  argued  again,  it 
would  be  like  trying  the  case  again,  and  al- 
lowing a  new  trial  on  the  ground  of  excessive 
damages.  The  manner  practised  in  the  Court 
of  Session,  of  giving  a  slump  sum  for  damages 
and  expences,  is  impracticable  here ;  and  in 
the  present  case,  I  have  not  heard  any  ground 
to  induce  us  to  give  expences  subject  to  mo- 
dification. I  am  not  aware  of  any  ease  in 
which  this  has  been  done,  where  the  question, 
as  in  the  present  instance,  was  left  to  the  Jury. 
Of  all  cases,  this  does  appear  to  me  one  in 
which  we  ought  not  to  deviate  from  the  ge- 
neral rule  followed  since  1816.     The  order 
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.Camshcqi     mmi  ]be  general,  hat  tfad  party  iflay  ol^ect  to 
Caxkmvs,  &c.  '  dny  c}w?ge  he  thinks  improperly  madef* 


March  16/ 


Foundthatthe  DaiMag^es  foT  sdlhig  the  one^i^teettth shire 
ah^  of  a  lot-   of  a  ticket  in  the  State  Lattery,  afiar  it  had 

fflj:?edhi:f  been  sdd  to  Stodd^ 

purchase* 

I>BF£NcrE.— «The  purchase  Was  net  eontt- 
pleted.    Steddart  abandoned  the  pmrehase^ 

isstm. 

**  Whether,  tipott  the  19th  Septemher  I8l3y 
^^  the  d^ender  abandoned  and  gave  up  the 
'*  purchase  of  the  one-sixteenth  share  of  the 
'*  ticket  No.  3934,  in  the  State  Lottery,  ad- 
^mitted  to  have  been  purchased  by  the  de- 
*' fender  trotsi  the  pursuer,  upon  the  18tb 
^  day  of  September  aforesaid  ?" 

On  Saturday  the  18th  September^  in  Reid's^ 
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shfsf^  Stoddqrt  selected  two  shares  of  tickets 
im  the  Lottery,  and  put  his  name  on  th^ 
back  of  them,  but  did  not  pay  for  them.  On 
the  same  evenii^,  Reid's  shop-boy  sold  one  of 
these  shares  to  Mr  Harper.  The  mistime  was 
not  diseovered  till  late  at  night,  and  Reid 
sent  his  shop-faoy  early  the  fdAowing.  morning 
to  offer  Stoddart  his  choice  of  the  unsold 
shares. 

The  tidket  having  been  drawn  a  pria^ 
Stoddart  applied  to  the  Sheriff,  who  ossoihded 
Harper,  but  gave  judgment  against, Keid  for 
the  amount  of  the  prize,  and  for  expences. 
This  ji^dgment  was  brought  before  Lord  Pit- 
milly  by  advocation^  who  s^t  the  case  to  the 
Jury  Court- 
When  a  witness  for  the  pursuer  was  called, 
an  objection  was  taken  to  his  admii||ibility« 

Jeffrey  for  Reid. — I  admit  that  he  is  can* 
tioner  in  the  advocation ;  but  we  have  con- 
signed L.1400,  which  is  more  than  sufficient 
to  relieve  him. 

FuUarton  for  Stoddart.*— This  does  not 
relieve  him,  as  he  is  still  a  party ;  and  it  is 
not  clear  that  the  sum  consigned  will  cover 
the  whole  with  costs.    A  discharge  by  the 
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Clerk  of  the  Bills»  is  the  only  way  of  refier- 
ing  him. 

MoTtcreiffi'^The  sum  consigned  is  suffi- 
cient to  do  away  the  objection  of  interest. 
Alison  V*  Gordon,  17th  December  1701,  M. 
16,705;  Sime  v.  Simpson,  9th  February 
1793,  M.  16,781 ;  Smyth  v^.  Pentland,  SOth 
May  1809. 

Mr  Fullarton  being  doubtUd  of  his  right 
to  reply,  the  Lord  Chief  Commisrioner  ob- 
served, that  he  was  entitled  to  observe  upon 
the  cases  dted,  which  he  did  shortly. 

Jeffrey. — ^As  there  is  no  form  by  which 
a  cautioner  in  an  advocation  canl>e  freed  fitmi 
his  obligation,  we  now  give  in  a  bond  by  two 
suffident  cautioners,  to  relieve  him,  and  keep 
him  skaithless  of  all  the  consequences  of  his 
cautionary  obligation ;  also  a  bond  of  relief 
from  theptwo  gentlemen,  his  co-cautioners  in 
the  advocation. 

Lord  Chief  Commissioner. — ^The  ques- 
tion originally  was,  whether  the  sum  of 
L.1400  was  sufficient  to  relieve  him;  but 
now  there  can  be  no  doubt  on  the  subject, 
from  the  bonds  of  relief  produced. 

A  boy  who  was  sent  to  Stoddart  on 
the  Sunday  morning,  having  proved  that 
he    saw  only   Stoddart's  fathei^    who  made 
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certain  ^statements ;  it  was  proposed,  on  the 
part  of  Stoddart,  to  call  a  witness  to 
prove  statements  by  his  father,  contrary  to 
those  proved'  by  the  boy ;  and  Mr  G)ckbum 
said — ^We  are  awaze  that  Stoddart,  senior, 
could  not  have  been  a  witness  for  ns ;  but  if 
they  called  him,  we  should  have  been  entitled 
to  cross-examine  bun.  Now  that  he  is  dead, 
they,  by  proving  what  he  said,  have  made 
him  their  witness;  and  we  are  entitled  to 
prove  statements  which  he  made  to  others, 
contrary  to  those  sworn  to  by  the  shop-boy. 

Jeffrey. — We  did  not  prove  the  state- 
ments because  the  &ther  was  dead,  but  be- 
cause he  acted  as  agent  for  his  son.  If  they 
could  prove  that  he  made  a  different  state- 
ment to  the  boy  from  what  we  have  proved, 
that  might  be  material* 

Cockbum. — ^We  deny  that  the  father  was 
an  agent,  and  are  therefore  entitled  to  prove 
aQ  we  could  have  proved  on  cross-examination. 

LiORD  Chief  Commissioner. — This  does 
not  require  much  discussion  to  make  the 
gpround  of  decision  dear. 

It  would  have  been  different  if  a  witness 
had  been  called  to  prove  the  statement  of  the 
father  as  evidence.  That  was  the  point  in  the 
case  of  Thomson,  Vol.  L  p.  181.    The  point  at 

Q 
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Eeib  iffesent»  Ii6wever»  is  different.  On  the  Sitn- 
stoddaat.  day  monung,  the  defender*  Stoddart,  autho- 
rises his  fid;her  to  tell  the  boy  yfkat  has  been 
prored  to  ns :  he  authorises  his  father  to  dis- 
affirm the  contract  made  on  the  preceding 
day.  There  is  no  ground  laid  for  calling 
iMs  evidenee  of  what  a  person  since  dead  had 
said. 

Jeffrey  opened  the  case,  and  stated  the 
&ct8p  and  maintained,  that  tiiough  the  Issue 
was  limited  to  the  Sunday,  he  might  prove 
fiicts  as  to  the  defender's  condiKSt  on  the  Mon- 
cUy,  Viewing  that  he  had  ahandoxied  the  bar- 
gain tlie  day  bef(»e.  Here  the  defender  is 
daiming  an  unbought  profit ;  the  pursuer  is 
resisting  a  loss  which  will  be  ruinous  to  him. 

FuUartonn. — The  question  hare  is  not  one 
of  profit  or  loss,  but  a  simple  question  of  fact, 
whether  the  defends:  abandoned  the  purchase 
he  had  made.  Reid  did  not  alter  his  books 
till  after  intimation  that  a  demand  would  be 
made  for  the  prize*  There  is  only  one  wit^ 
ness.  Parol  evidence  against  the  writing  is 
incompetent ;  it  must  be  dissolved  by  jmting. 

Monereiff: — ^We  axe  not  bound  to  prove  a 
solemn  abandonment;  and  we  have  proved 
that  the  defender  considered  that  he  had  aban*- 
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doaaed  it  Tbp  Ql^jeetiii*  to  the  pviol  dvip 
denoe  oom^  too  late.  Tk^  4ldmtim  of 
tba  de&Ddtf  pioves  that  he  made  1%  fttiior 
hk  agent;  but  it  is  not  pmi  of  tb*  merngfi 
be  96nt 

Laft)»  CntsF  CfoitMlMtosspLM-^Tlria  ia  a 

question  of  pure  fact^  tboPgh  tb^ehw  been 
an  attempt  iu  arguxnf At  to  vfii%^  It  witb  ^ 
question  of  law.  The  Issue  tbewa  thftt  it  ifi 
pure  &ct,  and  it  is  pecqliarly  fitt«i  ifojc  n 
Jury,  The  Issue  idsa  shews  thi^  tbete  was  a 
oonduded  bargain.  It  ia  said  thattb«  Iw^ 
gain  was  constituted  by  the  entvy  in  t^ 
books,  mdf  that  being  conatitntod  by  wntifflg< 
it  eould  only  be  dissolired  in  the  swne'Viif. 
But  if  the  entry  in  the  books  was  conclusive^ 
bow  could  it  be  t  questiot^  in  ti^  other  Court 
whetifter  there  was  a  bargain  or  not  ?  If  this 
had  constituted  the  baigatn^i  the  oaae  nove^ 
would  have  been  sent  here  to  try  whether  it 
was  dissolved  by  faets  and  dfCttmstances. 
From  the  evidenee  of  the  bey  taken  in  oon- 
nection  with  the  &cts  and  drcumstances^  and 
the  declaration  by  the  defender,  you  are  to 
say  whether  there  was  an  abandonment  on 
the  Sunday.  The  words  used  by  the  fitther^ 
as  proved  by  the  boy,  are  equivocali  and  re« 
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quire  explanation ;  and  they  must  be  explain- 
ed by  the  other  evidence.  It  is  said  there  is 
only  one  witness;  but  be  is  a  competent  wit. 
ness ;  and  if  there  are  &cts  and  circum- 
stances supporting  his  evidence,  this  is  suf- 
^cient 

(His  Lordship  then  stated  the  evidence.) 
Something  has  been  said  of  the  abandon- 
ment being  on  Sunday.  Had  the  contract 
been  entered  into  on  that  day,  it  would  have 
been  contrary  to  decency;  but  in  the  cir- 
cumstances of  this  case,  what  was  done  was 
in  some  respects  necessary.  On  the  whole 
circumstances^  you  are  to  isay  whether  you 
.  think  what  took  place  on  the  Sunday  was  a 
disannulling  of  the  contract. 

Verdict—"  That  the  defender  abandoned 
^  his  right  to  the  lottfery  ticket,  No.  3984,  on 
«•  Sunday  the  igth  September  1818.'* 

Jeffrey  and  Memcrnffttxt  the  Fnxnier. 
FuXkrtim  and  Cockbum  for  the  De&nder. 

(Agents,  Gjlbton^  Chrutk^  and  Wardiawy  w.  f.  and  PeUr  HaOcer^ 

ston,  8. 8.  e.) 
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PBE8EKT, 
TB&EE  LOEDS  COMMI88IOVEE8. 


Caibns  v.  Kippen  &  Black.  m^\i. 

IkSURANCE.-~To   recover  L.1800  from  the  insurance. 

^  •  1  1  A       Found  that  • 

owners  or  underwnters,  as  the  value  of  a  Tesseiwasaea^ 
cargo  of  oats,  shipped  at  Limerick,  on  boaid  Zie  inu^  a 
the   Lonsdale,   insured    to   the    extent   of  ^nd^a^* 

the  maiter  in 
sailing  after 

Defence.— -The  pursuer  cannot  maintiEdn  >he  struck. 
his  action,  as  he  has  not  averred  the  cause  of 
the  loss.  For  the  owners — ^The  vessel  was 
seaworthy.  For  the  underwriters — She  was 
not  lost  hy  peril  of  the  sea,  or  other  risk  for 
which  they  ar^  responsible.* 


*  In  this  case,  before  the  Issues  were  prepared,  a  motion 
was  made' for  a  commission,  which  was  opposed. 

Lord  Chief  CoMxisSioirEK.— We  are  now  in  the  situation 
in  which  the  Court  of  Session  were  before  tbei  late  Act  pass- 
ed ;  and,  acting  upon  the.analogy  of  their  proceedings,  I  must 
grant  the  commission,  if  the  affidavit  is  sufficient 


MB  <2Att$  ttlt&D  IK  Marofa  17, 

^hmOm  ISSU£S« 

^lPM4l•/  *^  Istf  Whether  the  hrigantine  Lonsdale, 
^  cm  hom:4  of  which  1800  harrels  of  oats  were 
^  shipped,  between  the  17th  and  24th  of 
^  January  1818,  or  ibout  thi^t  time,  for  bc^ 
«<  hoof  of  the  pTumier  Cjdms,  and  insured  by 
**  the  defender!,  Kippen  ond  Others,  at  and 
*^  from  Limerick  to  Greenock,  by  policy  of 
<<  insuranoe  dated  I6th  January  1818,  (cargo 
^'  valued  at  L.1650,)  was  sea-worthy  at  the 
^^  time  the  risk  insured  against  attachedt  and 
^^  at  the  time  of  sailing  from  Limerick  ? 

**  Zd,  Whether  the  said  vessel  was  sea^. 
^'  worthy  when  she  sailed  from  Tarbert  Roads; 
^<  in  the  Shannon,  on  the  7th  of  Pebniary 
^^1818? 

"  8c4  Whether,  when  the  jsaid  c^go  ww 
^  shipped  9S  aforesaid,  the  said  ship  was  tight, 
^  staunch^  and  strong,  and  in  good  and  €ufii^ 
^<  dent  repair,  and  properly  equipped  md 
^*  manned  for  the  voyage  insured  ? 

^  4tAf  Whether,  on  some  day  previous  to 
^^  the  7th  February  1818,  the  s^id  ship,  in 
"^  sailing  fitiim  Limerick  to  Tarbert  Roads,  in 
^  the  river  Shaniion,  on  the  voya^  afore* 
^'  said,  struck  opon  a  todc,  at  or  near  the 
^  WlK!p8  ilk  11i6  «aid  river;  »nd  Whether 
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'^  the  strikiog  of  the  said  ship,  as  aforesaid,      Caiews 
*^  was  in  consequence  of  the  negligence  and    Kirrxir>  Ac 
**  misconduct  of  the  master  or  pilot  ? 

*'  Sihj  Whether  the  master  of  the  said  ship, 
'*  well  knowing  her  state  and  condition^  did 
^'notwithstanding  sail  fiom  Tarbert  Roads 
^'  aforesaid,  on  the  7th  of  February  1818 ; 
"  and  Whether  the  total  loss  oi  the  diip,  on 
**  the  8th  Fehniary  1818,  was  owing  to  the 
^^  negligence  and  misconduct  of  the  master  in 
'<  sailing  firom  Tarbert  Roads  as  aforesaid  ?''* 

In  January  1818,  a  quantity  of  oats  was 
shipped  in  bulk,  on  board  the  Lonsdal^  and 
was  insured  by  the  defenders,  Yuile  and 
Others,  to  the  extent  of  L.1650.  The  ves- 
sel sailed  from  Limerick  on  the  84tb,  and  on 
the  27th  or  28th  struck  the  ground  in  the 
Shannon ;  but  the  wind  haying  carried  bar  on, 
she  proceeded  to  Tarbert  Roads.  In  a  few 
hours  after  sailing  from  tiie  roads^  in  abreeas^ 
the  vessel  went  down. 


*  On  the  maaigin  of  the  lames  was  the  ftllo«]^g^-«» 
^  N.  B.  This  caie  is  to  be  tried  without  the  interventioii 
<<  of  the  pursuer,  hy  counsel ;  and  the  widerwriten,  Kippeii 
^'andOthen^aietoactasparsners.  The  owners  of  the  shjis 
^  Bhu^k  and  Othcxs>  are  to' act  as  defenders  at  the  trhil,of  the 
^Issues, 
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CAxmvs  In  opening  the  case,  Mr  Monoeiff  was 

EjppEir,  &c.  about  to  read  the  protest  taken  by  the  master 

ThTi^-book    *^'  '^®  ^^®^*  ^^^  ^^  referred  to  the  logr 

ofave^el,aii4   'l)o6k. 

protest    taken  '  / 

by  the  master  LOED  ChIEF  CqMMISSIONEB. — I  SUppOSC 
and  mate,  af-  *■*' 

ter  the  loss,  you  mean  to  read  the  protest  as  part  of  your 

may   be   pro-   ^  -j 

ducedasdocu-  statemeut-^uot  as  evxaence. 
S^ove^'the  Mwicreiffl — We  put  it  in  as  a  document. 

S^^^toanlf  Lord  Chief  Commissioner. — If  this 
S^eAdenc^f  ^^  douc  by  couscut^  the  Court  will  not  inter- 
S^h^iL^'^  fere ;  but  it  is  desu:able  to  have  this  pcrint 

settled  as  soon  as  possible ;  especially  as  the 
practice  here  and  at  GuildhaU  appears  to  be 
different.  If  you  put  in  the  protest  merely 
as  a  document,  that  is.one  thing,  and  not  ob- 
jectionable ;  but  if  you  put  it  in  as  proving, 
the  facts  stated  in  it,  that  is  a  different  thing, 
and  I  think  objectionable. 

As  to  the  log-book,  two  important  ques* 
tions  arise ;  the  one  on  the  terms  of  the 
Issues,  *and  the  other  on  the  document  itself. 
When  the  Issues  were  preparing,  I  thought 
the  term  sea-worthy  ought  not  to  have  been 
in  the  second,  as  I  considered  it  to  be  a  tech- 
nical term  not  applicable  to  the  situation  of 
the  vessel  as  then  stated ;  but  Mr  Jefirey' 
mentioned,  that  by  the  decision  in  the  case  of 
La  Gloire,  3.  Dow,  24.  the  vessel  must  be 
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sea-worthy  at  the  time  she  takes  her  seeond       cai&vii 
departure^  though  that  is  not  to  be  found  in    kippek  ac. 
the  report  of  the  case. 

As  to  the  document  itseli^  the  same  ques?' 
^on  arises  upon  it  as  upon  the  protest.  Is  it 
to  be  rested  on  as  proving  the  facts,  or  mere- 
ly to  prove  the  statement  of  the  master  and 
mate  ?  This  is  one  of  the  points  which  I  am 
anjuous  to  have  settled,  not  only  on  the 
ground  of  the  variance  of  the  rules  with  rcr 
gaid  tothe  protest,  but  also,  as  I  think,  in  the 
case  of  Carleton  and  Strong,  Vol.  L  p.  32, 
I  was  led  into  a  mistake,  and  admitted  the  log* 
book  in  too  loose  a  way.  I  therefore  do  not 
wish  that  case  to  be  held  as  a  precedent 

Jeffrey. — It  does  not  appear  to  us  that 
there  is  here  any  question  of  law.  It  is  not 
competent  tQ  alter  the  Issues,  and  we  are  en* 
titled  to  have  a  foundation  li^ld  for  the  question, 
which  was  argued  in  the  case  of  La  Gloire, 
though  it  does  not  appear  in  the  report.  We 
meaa  to  rest  on  this  chiefly  as  shewing  the 
fX)nduct  of  the  master,  but  also  as  a  state- 
ment or  admission  by  the  defenders.  It  would 
have  been  received  in  the  Court  of  Session. 

LoED  Chief  Commissionee. — If  you 
merely  mean  to  use  the  protest  as  the  admis- 
sion of  the  authorised  agent  of  the  party^  I 
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caikics  may  be  bound  to  admit  it  But  ia  this  ease 
&PFEir,  &c.  there  b  a  confusion  firom  the  situation  of  the 
^'^"^^"^  parties^  the  question  being  between  the  in- 
sttfers  and  the  owners  of  the  reaseL  If  the 
decision  is»  that  the  vessel  was  not  sea^worthy^ 
the  qptse  is  at  an  end ;  bat  if  it  is  that  she  was 
sea^wcn^thy,  there  may  still  be  a  question  be- 
hind. The  Issue  being  solemnly  approved  (^ 
we  undoubtedly  cannot  now  alter  it ;  but  in 
theeourseof  the  trial,  facts  may  be  proved  that 
may  be  of  importance  ta  this  other  questicm* 

The  mast^  of      A  wltuess  was  Called  to  prove  what  the 
agent  f(»-  the  master  had  said  of  the  state  of  the  vessel  at 

owners;  and      .1      4.;*««.  ^  ^.^IM-^^ 

stotements      the  time  01  Sailing* 

iS^te  ^n      CocA6«r».— This  is  incompetent,  aa  the 

^^^  Jeffrey. — ^Tbe  master  is  a  party,  and  the 

competency  of  the  proof  cannot  be  doubted. 

Lord  Chief  Commissionek. — ^If  thia 
were  a  question  betwixt  the  insurer  and  in- 
sured only,  there  is  scarcely  any  part  of  the 
evidence  which  has  been  given  which  I  should 
have  thought  proper ;  but  this  is  acquestion 
also  between  the  owners  and  insurers ;  and 
there  is  no  point  in  law  clearer,  than  that  the 
master  is  agent  for  the  owners.  It  is  on  this 
principle  I  admit  the  evidence,  without  en-r 
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fttiiig  into  the  questikm,  whether  the  master      CAiur« 
ii  4  defender  or  not  Kipm^te. 

A  witness  was  called,  and  asked,  when  a  The  ficu  of 
tGhip  strikes  in  gomg  oat  of  a  harbour,  or  Sw^Jht^ 
soon  after,  what  is  the  duty  of  the  master?     wit^«jw 

Lo&D  Chief  CoicinssiONEiL— If  you  togi^ehisopi. 

/   *^  moi)  as  a  per- 

kad  given  evidence  of  the   nature  of  the  ^°  ^^^^ 
stroke,  or  if  you  describe  it,  you  may  ask  the 
opinion  of  the  witness  on  these  facts ;  but  you 
cannot  put  tltb  general  question  in  the  man^ 
ner  !you  propose. 

His  Lordship  then  read  his  notes  of  the 
evidence  of  a  preceding  witness,  when  Mr 
Jeffirey  submitted  to  the  Court,  that  he  was 
entitled  to  put  the  general  question,  or  at 
least  to  read  the  log-book  to  the  witness. 

LojiD  Chief  Commis8IOnbb.-~You  are 
entitled  to  lay  before  the  witness,  all  the 
evidence  ihsit  has  been  ^ven,  and  to  ask  his 
opinion  on  it  as  a  person  of  skiljL 

Moncreiffl  for  the  pursuers,  opened  the 
case,  and  stated  the  facts,  and  maintained 
that  the  defenders  must  shew  that  the  loss 
was  by  peril  of  the  sea.  To  do  this,  t}iey 
must  first  shew  that  the  vessel  was  sea-wor- 
thy, as  they,  and  not  the  pursuers,  ought 
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Cambxw  to  know  this  fact ;  if  she  is.  not .  seiu^woritiy, 
KiPF«x,&c  there  is  no  contract,  as  the  insurer  ha9 
no  chance  of  gain.  The  action  is  against 
both  the  owners  and  underwriters;  but  the 
question  here  is  between  the  owners  and  un* 
deirwriters;  and  in  a  question  with  the  owners^ 
every  thing  must  ^^  be  in  that  state  and  con- 
**  dition  in  which  it  ought  to  be."  Taxi,  882 
and  345  ;  Christie  v.  Suretan,  8.  T.  R.  192  } 
Douglas  V.  ScougaU,  1816.  4.  Dow,  269^ 
The  insurance  is  at  and  frMn;  and  there 
might  be  a  question  whether  the  vessel  wa« 
sea- Worthy  at  Belfast ;  but  at  all  events  she 
must  be  sea-worthy  at  the  time  of  sailing. 
Park,  344  (a). 

A  vessel  is  presumed  sea- worthy ;  but  if,  in 
a  sh(Hrt  time  after  sailing,  she  becomes  unma- 
nageable,, the  opposite  presumption  holds. 
Park,  383  (a J ;  Parker  v.  Potts,  8,  Dow,  24, ; 
Watson  V,  Clark,  1.  Dow,  336;  and  the 
defenders  do  not  state  any  sufficient  cause  for 
the  loss.  We  shall  prove  the  1st,  2rf,  3d,  and 
9th  Issues ;  the  proof  of  the  4th  lies  on  them. 

Gordon,  for  the  defenders. — In  this  case, 
though  thece  are  several  Issues,  the  real 
question  is,  whether  this  vessel  was  sea-wor- 
thy at  a  particular  time.  As  the  oats  were 
insured  and  ^ever  arrived,  it  is  admitted  th^t 
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dtfaier  the  owners  or  insurers  are  liable ;  we  Cauuts 
also  admit,  that  we  were  hound  to  furnish  ^k»»v,  && 
a  8ea*worthy.  vessel,  and  aver. that  we  did  so. 
K  a  vessel  founders  apparently  without  aoy 
sufficient  cause,  the  presumption  is,  that  she 
was- not  sea-worthy;  but  here  the  accidmit 
she  met  with,  combined  with  the  foul  wea* 
ther,  make  these,  presumptions  fly  off,  .and 
the  other  party  must  prove  that  she  was  not 
sea-worthy  at  the  time  of  sailing.  They  seem 
to  hint  that  she  must  be  sea-worthy  at  the 
time  of  sailing  from  Tarbert  Roads ;  but  I  can 
find  no  authority  or  dictum  in  support  of  such 
an  opinion.  The  master  is  in  a  difficult  situ? 
ation,  and  must  do  the  best  he  can  for  all  con^ 
cemed. 

.  The  account  in  the  log-book,  as  well  as  the 
protest,  is  made  up  by  the  master,  and  is  there- 
fore not  evidence.  Park  never  even  mentions 
the  log-book,  and  Marshall  mentions  it  only 
as  throwing  light  on  the  question  of  neutra- 
lity, and  that  the  protest  is  not  evidence  so 
long  as  the  master  is  alive. .  The  olgectimi 
was  taken  in  the  case  of  Carleton  and  Strong, 
Vol.  Lp,32. 

»  ^^^^.— The  present  proceeding  is  mere- 
ly to  ascertain  two  points  upon  which  the 
Court  of  Sesfiion  may  found  its  decision. 
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The  pcHnts  ufe.  Whether  tint  vei»d  wasaeft- 
worthy^  and  whediflr  she  was  lost  by  the  im« 
proper  oonduet  of  the  maater  in  etaliag  fimn 
Tarbert  Beads. 

It  is  admitted^  ihaithe  weather  aUmewai 
not  suflSideiit  to  account  for  the  loss;  and 
therefore  the  presumption  that  the  veasd  was 
not  sea-worthy  would  hdd.  But  it  is  said 
she  struck  in  coming  down  the  riyer.  Even 
if  she  did  touchy  it  must  have  been  so  sHgbt 
as  not  to  injure  a  se»>wortby  vessel 

On  the  second  point,  there  is  still  kss 
doubt*  It  is  said  witnesses  who  saw  the  Tea- 
sdi  are  to  be  prelbrred  to  those  who  merdy 
give  their  opinion ;  but  in  this  ease  the  evi> 
dence  must  be  that  of  opinion ;  and  the  wit- 
nesses swemr  that  it  was  the  master's  duty  to 
have  returned,  rad  to  have  had  the  vesad 
examined. 

Loud  Chief  CoionssiONKR.'^Afterao 
long  and  painful  an  attention  to  the  evidente, 
I  r^et  that  it  will  be  neoessasy  for  me  to 
go  into  some  detail;  &r  though  there  are 
properly  only  two  questions,  there  is  some 
intricacy  in  the  case,  from  the  situation  in 
which  the  parties  stand  to  eadb  other. 

If  the  case  had  taken  the  usual  course,  this 
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would  have  been  a  claiin  by  the  assuied      CAvnn 
against  file  underwriters,  and  the  conduct  of  ^5*^"^  ^ 
the  master  would  have  been  a  separate  ground 
of  inquiry ;  but  here  we  have  both  questions, 
as  this  is  a  question  between,  tiie  owners  and 
the  underwriters. 

The  first  subject  of  inquiry  is,  whether  the 
vessel  was  sea-worthy ;  the  second,  the  con- 
doet  of  the  master  in  sailing  fixmi  Tarbert 
Roads. 

The  answer  to  the  first  Issue  must  be  in 
reference  to  the  law  on  the  sul^ect,  and  s<mie 
explanation  is  necessary. 

The  term  sea-wortiiy  has  long  been  under- 
stood as  a  tedbnical  term  relative  to  the  con*- 
tract  of  insimmce,  which  is  a  ccmtract  of  in- 
demnity, and  has  certain  implied  conditions* 
One  of  these  is,  that  the  vessd  must  be  sea- 
worthy, and  capable  of  performing  the  voyage ; 
and  the  liability  of  the  party  does  not  depend 
on  his  knowledge  that  she  was  not  sea-worthy. 

When  a  ^^y  comes  into  Court  daim- 
ing  for  a  loss,  the  answer  is,  the  vessel  was 

not  sea-worthy.    This  may  be  proved  either 

ft 

by  positive  evidence,  or  by  presumption ;  but 
if  it  is  proved,  there  is  an  end  to  the  right  to 
recover. 
In  the  first  iKsue  the  <piestion  is  put,  whe 
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ther  she  was  sea-worthy  at  the  time  the  risk 
attached,  and  at  the  time  of  sailing  ?  You 
may  free  your  minds  from  the  consideration  of 
the  &st  of  these  points,  though  you  may,  if 
you  choose,  answer  both. 

On  the  question  stated  from  the  Bar  as 
to  presumed  unsea-worthiness,  the  law  on  the 
subject  is  laid  down  in  Parker  v.  Potts, 
9.  Dow,  23.  The  words  are.  If  without 
adequate  cause,  &c.  (reads).  The  case  refer- 
red to  in  the  report  was  also  from  this 
country;  Watson  V.  Clark,  1.  Dow,  336. 
The  prindple  is,  that  when  inability  to  per- 
form a  voyage  occurs  soon  after  sailing,  the 
presumption  is,  that  the  cause  of  this  in- 
ability existed  before  the  vessel  sailed ;  but 
does  this  apply  to  the  present  case  ?  If  the 
loss  happened  without  any  supervening  acci- 
dent, you  cannot  find  that  she  was  sea-wor- 
thy at  the  time  of  sailing.  But  is  this  con- 
sistent with  the  facts  proved  by  the  same  pur- 
suer, in  support  of  the  5th  Issue  ?  In  that 
part  of  the  case,  evidence  has  been  given, 
in  order  to  shew  the  improper  conduct  of 
the :  master ;  and  if  you  are  satisfied  on 
this  branch,  that  the  vessel  was  lost  in 
consequence  of  the  accident,  then  the  pre- 
sumption holds  that  she  was  sea-worthy  be- 
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fore  eailing.  The  question  is,  whether  she  CAimiw 
had  a  latent  defect,  or  was  lost  by  a  superve-  Ktp»ir,  Ac. 
ning  accident.  If  you  think  she  was  lost 
without  any  accident,  you  wiU  find  her  not 
sea-worthy;  but  if  you  think  the  accident 
suffident  to  cause  the  loss,  your  verdict  will 
be  the  other  way. 

Sd  Isstce. — On  this  I  early  stated  my  opi- 
nion, and  I  am  still  satisfied  that  we  cannot 
alter  the  terms  of  this  Issue ;  but  if  you  re- 
tuim  an  answer  to  it  without  explanation,  it 
would,  in  my  view  of  the  law,  leave  a  fa«t 
uncertain  for  the  other  Court.  I  hope  the 
time  will  come,  when  the  whole  question  will 
be  tried  in  this  Court  upon  the  general  issue ; 
and  in  this  way  the  evil  arising  from  the  omis- 
sion of  a  particular  fact  will  be  avoided.  It 
appears  to  me  inconsistent  to  make  the  sea- 
worthiness attach  at  any  time,  except  at  the 
time  of  sailing ;  because,  if  the  loss  is  held 
to  lie  occasioned  by  a  latent  defect,  the  pre- 

« 

sumption  that  the  vessel  was  not  sea-worthy, 
draws  back  to  the  date  of  the  policy,  which, 
therefore,  never  was  binding,  and  the  risk 
never  attached. 

In  framing  this  Issue,  we  have  been  guilty 
of  a  misuse  of  the  term  sea-worthy.  Here  it 
can  duly  be  dealt  with  in  its  popular,  not  its 
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Caibm  legal  sense.  If  it  is  meant^  whether  the  ves- 
KippEv,  &c  sel  was  capable  of  performing  her  voyage,  the 
question  is  included  in  the  last  Issue.  If  it 
is  meant  to  apply  to  latent  defect,  it  is  inclu- 
ded in  the  first- 
s'? Isme. — ^On  this,  I  merely  refer  you  to 
the  evidence  you  have  heard. 

Uh  Isstie. — ^As  to  the  first  question  here, 
one  or  two  witnesses  spoke  of  a  rock ;  most 
of  them  mentioned  the  ground.  The  precise 
point  where  she  struck  not  being  fixed,  you 
may  say  she  struck  on  her  passage  firraoi  Lime- 
rick to  Tarbert  Roads.  You.  have  no  evi- 
dence of  the  n^ligence  or  improper  conduct 
of  the  master  or  pilot ;  and  you  have  evidence 
of  the  great  rise  and  fall  of  the  tides. 

5th  Issue.— Jt  is  understood  that  the  ver- 
dict upon  this  will  settle  the  rights  of  the 
parties.  The  first  part  is  pure  fact,  the  last  is 
partly  law. 

•There  is  a  curious  anomaly  in  the  law  of 
insurance,  that  the  insurer  is  liable  for  the 
barratry  of  the  master ;  but  though  this  is 
the  law,  it  is  well  understood  that  the  own- 
ers, not  the  insurers,  are  responsible  for  the 
conduct  of  the  master,  if  it  is  short  of  barra- 
try. This  is  laid  down  by  Mr  Justice  Law- 
rence, and  has  since  been  confirmed  by  Mr 
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J^islice  Cliambre,  though  I  have  not  beeft      cairks 
able  to  lay  my  band  on  the  cases;  Kippsh,  &o. 

The  master  being  appomted  by  the  ownerff, 
they  must  know  bis  character,  and  how  £ai 
be  is  to  be  ttusted  with  property;  at  the 
same  time  the  conduct  of  the  master  on  this 
dccasion  was  otit  of  sight  of  the  owners ;  and 
you  must  consider  well  how  far  his  cdnduct 
^tas  such  as  to  bind  the  owners  ;  at  least,  it 
is  with  this  feeling  that  you  ought  to  consi- 
der this  part  of  the  case. 

It  is  a  singtdar  fact,  that  the  acddent  iff 
Hot  mentioned  in  the  log-book;  and  firomr 
this  Mr  Jeffrey  wishes  to  infer  that  it  did 
not  occur :  but  all  the  witnesses  who  Were  ott 
board,  and  one  who  was  not  en  board,  swear 
to  it.  Up  to  the  time  of  the  acddent,  no^ 
grmn  appeared  in  the  pump» ;  but  even  if 
there  had  been  a  little,  that  is  what  occurs* 
in  the  best  vessels.  After  the  accident  there 
Wafi^  a  ^^  deal^  of  grain ;  and  you  are  to  judge 
whether  this  was  known  to  the  master,  and 
whethet  it  was  miseoivduct  in  him  to  sail  witii> 
her  in  this  state. 

The  two  part?  of  this  ease'  bear  oif  eadi 
other,  ahd  so  singularly,  that  if  we  hold  that 
Ae  was  not  sea*worthy  at  the  time  of  sailings 
then  the  kss  does  not  fall  wider  this  Issue  '^ 
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Cauv  8  but  if  we  hold  that  the  coining  up  of  the  graia . 
Kmcir,  Ac  ^^  occasioned  by  tl\e  accident,  and  that  it . 
was  blameable  in  the  master  to  sail,  we  must, 
oa  the  other  hand«  hold  that  she  was  sea- 
worthy at  the  time  of  sailing  from  Limerick. 
You  have  had  much  evidence  as  to  the 
state  of  the  vessel,  and  you  have  had  the 
evidence  of  very  competent  witnesses  on 
board,  that  it  was  not  improper  to  sail.  On 
the  other  hand,  you  have  the  evidence  ci 
opinion ;  and,  with  one  exception,  all  these 
witnesses  agree  that  it  was  a  case  for  inspec- 
tion. You  have  evidence  of  more  frequent 
pumping  after  than  before  the  accident,  and 
also  of  an  attempt  at  concealment  and  mis- 
representation, which  is  always  to  be  taken 
into  view.  The  question  is,  whether  the 
master  judged  wrong,  and  so  wrong  as  to  ren<^' 
der  the  owners  liable. 

Vetdict*— The  Jury  found  that  the  vessel 
was  sea^-worthy  at  the  time  the  grain  was 
shipped,  and  at  the  tiiotie  of  sailing  from 
Limerick — that  she  was  not  sesrworthy  at 
the  time  of  sailing  from  Tarbert  Roads,  in 
owiequenoe  of  striking  the  ground  on  her 
way  fr(Hn  Limerick  to  Tarbert  Roads — ^that 
she  was  tight,   staunch,  and  strong,  &c — 
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that  she  struck  a  rock  or  the  ground  on  her      CAimg 
passage,  hut  that  it  did  not  aippear  to  he  hy  tiimvy  ac. 
the  negligence  of  the  master  or  pilot — ^that, 
notwithstanding  the  striking,  she  sailed — 
and  that  the  total  loss  was  owing  to  the 
negligence  of  the  master. 

C/Mpj  Jeffrey,  and  Monereiff,  for  the  Pursuer. 
Jo,  Gordon  and  Coekbum  for  the  Defenders. 

(Agents,  dbton^  Chrittie^  and  Wardkiw^  w.  s.  and  Alexander 

Voungton,  w.  s.) 


PRESENT, 
LOftIM  CBlir  COMMISSIOIIEX  AND  OILLIXS. 


Andebson  v.  Pypeb  &  Co.  &C.  ^320. 

March  IS, 

Ak  action  of  damages  against  the  proprie-  Damages 

m  m   n  •  i*  J  clalmed  sgainst 

tors,    guard,  and  driver  of  a  stage-KM>acb,  at  thepropmtors, 
the  instance  of  a  passenger  hurt  hy  an  over*  f^^of  Tsta^I 

.    ^  coach,  for  in- 

turn."*  jury  done  hy 

an  overturn  of 
the  coach. 

D£F£NCE.~<Th6  overturn  was  occasioned 
by  a  defective  axle/  for  which  tlie  defenders 
are  not  liable. 
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AVDIEIOK 

PitpxrVl  Cff,  ISSUES, 


Ac. 


^*  Whether,  on  or  about  the  18th  day  of 
f'  July  18X8,  the  Waterloo  Coach,  run  by 
*^  John  Pyper  and  Gmipany,  jand  others,  d(3- 
^*  fenders,  and  of  which  the  defender  John 
<<  Watson  was  guard,  and  William  Walker 
^*  and  John  Forrest  were  drivers,  was  over- 
^  turned  on  the  rpad  from  Kinross  to  Perth, 
f*  at  or  near  Milnathort,  in  the  county  of 
^*  Kinross,  in  consequence  of.  the  negligence 
^*  or  improper  conduct  of  the  said  coachmen 
f^  or  guard  in  driving  the  said  coach,  whereby 
^*  the  pursuer,  then  passenger  in  said  coach, 
^*  suffered  bodily  ham),  to  the  damage  and 
i*  injury  of  the  said  pursuer  ? 

"  Whether  the  said  coach  was  overturned, 
^*  time  and  place  aforesaid,  in  consequence  of 
'^  one  of  the  axle-trees  being  badly  construct- 
^^  ed,  faulty,  and  defective,  or  composed  of  in- 
f*  sufficient  materials,  whereby  the  pursuer, 
t*  then  a  passenger  in  said  coach,  suffered 
^*  bodily  harm,  to  the  damage  and  injury  of 
^*  the  said  pursuer  ? 

**  Whether  die  allied  &ulty  and  defective 
^^  construction  of  the  sai(l  axle-tree,  and  the 
M  insufficiency  of  the  materials  by  whiph  the 
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^*  acddent  ifi  allied  to  have  happened^  arose    avsxuov 
^^  from  the  inattention^  negligence,  or  mis-  ftfe»\  Co. 
**  conduct  of  the  8£ud  defenders^  or  persons        ^^ 
**  acting  for  them  therein  ? 

'^  Damages  laid  at — for  medical  expenoes 
''  L.200,  solatium  L.200e.^ 

It  having  been  stated  that  the  defenders 
refiised  to  produce  the  way-bill,  Mr  Mon- 
ereiff,  at  the  conclusion  of  the  pursuer's  evi- 
dence, offered  to  produce  it ;  but  Mr  JeflQrey 
said  that  the  production  was  of  no  use,  as 
they  could  not  then  search  for  witnesses. 

LoBD  Chief  Commissioner. — ^This  sum- 
mons is  dated  in  181 9i  and  you  state  that  ten 
days  ago  you  called  for  the  way-bill,  to  enable 
you  to  find  out  witnesses.  We  do  hope  that 
the  time  will  come,  when  parties  will  inquire 
after  their  witnesses  before  they  bring  their 
action^  and  not  after  the  Issues  are  settled, 

Alison  opened  the  case  for  the  pursuer, 
and  contended,  that  at  common  law  the  pro- 
prietors of  the  coach  are  liable  for  the  damage 
done  by  any  defect  in  it,  whether  visible  or 
not,  as  well  as  for  negligence  or  improper  con- 
duct of  their  servants.  That,  in  addition  to 
the  cpmmon  law,  there  was  4  statute  (50.  Geo, 


&c. 
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AimensoK  III.  c.  48.)  regulating  the  number  of  passen- 
Ptp£e*&  Co.   S^^^f  ^^*  ^^<^  to  prevent  them  sitting  on  the 

luggage- 

Moncreiff^  for  the  defenders,  maintained 
that  the  defenders  were  not  liable  for  a  la- 
tent defect; — that  the  furious  driving  and 
overloading  was  disproved  by.  the  pursuer's 
witness  ; — ^that  if  a  passenger  sat  on  the  lug* 
gage,  there  was  no  necessity  for  his  doing  so ; 
and  that  the  plea  founded  on  the  statute,  was 
a  new  one,  brought  out  now  for  the  first  tima 
If  the  coach  had  been  top-heavy,  the  statute 
might  have  applied. 

Lord  Chief  Commissioner. — The  act 
gives  its  own  remedy,  by  imposing  a  penalty, 
but  does  not  apply  to  this  case. 

Moncreiff. — The  second  Issue  is  more  im- 
portant than  the  first ;  but  even  if  you  find 
upon  it  for  the  pursuer,  you  cannot  find  da- 
mages against  us,  the  proprietors. 

The  question  here  is,  the  state  of  the  coach 
before  the  accident,  and  all  the  evidence  ap- 
plies to  the  appearance  of  the  iron  after  the 
accident.  In  England,  Sir  J.  Mansfield  hdid^ 
that  the  injury  being  proved,  the  presump* 
tion  was  against  the  proprietors. — Christie  V. 
Greggs,  2  Camp.  79.  But  in  this  country,  it 
is  necessary  to  prove  some  negligence  on  the 
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part  of  our  neighbours,  to  entitle  us  to  daim    AxDcunoif 
reparation.    It  was  a   damnufn  Jhtale,  or  prpBm^ftCcK 
absque  injuria.    There  is  no  evidence  that         *^ 
the  flaw  existed  before  the  coach  left  Queen's 
Ferry, 

8d  Issue.-^To  entitle  the  pursuer  to  da- 
mages, he  must  prove  bpth  the  Sd  and  3d 
Issues.  We  shall  prove  that  we  furnished  a 
sufficient  coach,  and  were  att^tive  in  in- 
specting it ;  and  there  is  no  warranty  of  the 
safe  conveyance  of  passengers,  as  there  is  of 
goodsk 

Jeffrey^  for  the  pursuer,  maintained — The 
pursuer  paid  for  conveyance  in  a  sound  coach, 
and  had  been  put  into  an  unsound  one ;  and, 
as  a  lawyer,  he  was  not  aware  of  the  dis- 
tinction between  conveyance  of  passengers 
and  lu^age.  Though  he  did  not  maintain 
the  liability  of  the  proprietors  for  a  pure  ac- 
ddent  arising  from  some  external  cause ;  yet 
he  held  them  liable,  if  they  furnished  insuf- 
fident  horses,  carriages,  &c.  whether  they  knew 
it  or  not,  in  the  same  manner  as  the  owners 
are  liable  if  a  vessel  is  not  sea-worthy. 

The  Ist  and  id  Issues  must  be  taken  to- 
gether ;  and  they  amount  to  this,  that  the 
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AKoxRaow     coach  was  weak,  and  that,  £rom  oyerleading  and 
Ftpe&'&Co.  overdriving,  the  axle  broke.    Thepresmnp* 

tion,  according  to  the  case  quoted,  is,  that  the 
overturn  arose  from  negligence ;  and  there  is 
no  law  to  shew,  that  general  evidence  is  suf- 
.  fident  to  get  ovar  this  presumption.  I  must 
protest  against  what  is  said  as  to  the  inspec- 
tion being  sufficient  in  the  case  referred  to; 
'  but  even  if  it  were  the  rule,  there  is  no  proof 
of  such  inspection  in  this  case. 

Lord  Chief  Commissioner. — The  two 
questions  here  are,  Irf,  Whether  the  pur- 
suer is  entitled  to  a  verdict  ?  and  2d,  If  he 
is  so,  what  is  the  amount  of  the  damages  ? 

1st  Issue. — ^The  overturn,  and  the  da- 
mage or  injury  suffered,  have  been  distinctly 
proved;  but  the  real  question  here  is,  whe- 
ther this  overturn  and  injury  were  occasioned 
by  the  n^ligence  of  the  defenders ;  and  it 
has  been  correctly  stated  to  you,  that  the  pro* 
prietors  are  liable  for  the  n^ligence  of  tbdr 
servants. 

It  will  not  be  necessary  to  go  through  the 
evidence  in  detail,  as  it  must  be  sufficieAtly 
in  your  recollection.  Th^e  is  contrariety  of 
evidence  as  to  overdriving ;  but  in  my  view, 


ft 
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the  ^evidence  against  the  coach  being  over*    akdersoit 
driven,  greatly  preponderates.   However,  this  p^^J^co, 
is  a  matter  entirely  for  your  consideration.         v-J^IXb/ 

Jn  my  opinion,  you  arp  not,  in  this  case,  ^  g*^"!![.^^ 
to  take  the  act  pf  Parliament  referred  to  as  'J*'^  ^^^  ^^ 

-damages  to  an 

law,  bi^t  as  evidence.    It  is  not  to  be  held  individual,  un. 
as  filing  the  pumber  of  passengern,  so  thai  iii.  &  48.  see 
the  propriet<Hrs  are  liable  in  damages  if  they  ^' 
exceed th)8  number;  but  ijt  is  to  be  taken 
as  evidence  of  what  the  Legislature  thought 
was  the  proper  number  of  passoigers,  and 
as  a  criterion  to  assist  you  in  forming  an  opi- 
nion on  the  question  of  overloading.    There 
is  nothing  in  the  term^  of  the  Issues  which 
would  lentitljs  you  tp  consider  it  in  any  other 

view. 

So  far  as  I  know,  this  is  the  first  case  of 
the  sort  which  has  been  decided  in  this  coun- 
try ;  and  even  in  England  there  have  been 
very  few  such  cases.  If  I  considered  the  car- 
riage of  persons  to  fall  under  the  s^me  rule  as 
the  carriage  of  goods,  I  must  then  state  to 
you  the  law  of  common  carrier,  as  regulated 
\)y  the  law  of  {Scotland. 

But  I  consider  the  case  of  passengers  dif- 
ferent ;  and  as  no  case  has  been  mentioned 
jsimilar  tp  the  present,  I  must  dr^w  what 
light  I  can  from  the  analogy  of  the  law  in  thp 
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Ayi)£:tt6oir     Other  end  of  the  island.    My  hrother  thinks 
Pyper'a  Co.   it  confonnable  to  the  law  of  Scotland^  to  hold 

the  principle  stated  from  the  Bar,  and  drawn 
from  that  country,  as  the  principle  that  should 
regulate  the  present  case;  and  this  I  state 
to  you,  not  as  the  law  of  England,  but  as  a 
general  principle  to  regulate  a  case  not  yet 
decided  in  this  country.  The  rule  then  is, 
that  if  the  carriage  is  sound  as  far  as  the  hu- 
man eye  can  discover,  the  proprietors  are  not 
liable ;  and  this  I  state ,  to  you  as  the  sub- 
ject of  inquiry  in  the  present  case. 

You  must  discard  from  your  minds  the 
analogy  stated  as  to  the  carriage  of  passen- 
gers and  goods.  The  fear  of  the  tricks  of 
common  carriers  has  led  to  a  rule,  making 
their  case  an  exception  from  the  general  princi- 
ple, and  holding  them  absolutely  responsible 
for  the  damage  done  to  goods  committed  to 
their  charge,  imless  it  arises  from  the  act  of 
God  or  the  King's  enemies ;  but  the  same  rea- 
son does  not  hold  as  to  passengers.  In  Eng- 
land, the  principle  at  first  was  thought  to  be 
the  same,  but  on  farther  inquiry  it  was  found 
to  be  different ;  and  in  this  first  case  in  this 
country,  the  Court  mean  to  lay  it  down  to  you 
distinctly,  that  the  lahy  is  not  the  same  as  to 
passengers  and  goods. 


laao.  THE  JURY  COURT.  269 

Sid  Isme.-^Tlm  is  a  mere  question  of  fact;    AyDXMov 
and  if  you  are  of  opinion  that  the  axle  was  pyper'aco. 
not  faulty,  you  will  find  for  the  defender;         ^^ 
but  if  it  was  &ulty,  then  comes  the  third, 
which  is  the  important  Issue* 

8d  Isme.^^loL  this  we  must  attend  to  the 
meaning  of  negligence^  inattention*  &a ;  and 
these  are  best  understood  by  considering  the 
converse  of  them,  diligence,  attention,  &c. 
In  this,  as  in  every  thing  else,  the  words 
must  be  taken  in  referenoe  to  the  matter  un- 
der discussion.  The  question  then  is,  whe- 
ther that  care,  diligence,  and  attention,  which 
is  applicable  to  the  subject,  has  been  used ; 
whether  the  defenders  have  used  the  utmost 
eare  to  which  human  foresight  could  reach. 
You  are  to  consider  the  state  of  the  coach, 
and  form  yoiur  opinion  whether  the  human  eye 
could  have  discovered  the  defect.  It  requires  a 
dear  case  to  be  made  out ;  and  has  the  pur- 
suer made  out  such  a  case  ?  Has  he  proved 
insufficiency ;  and  have  the  defenders  proved 
that  it  could  not  have  been  discovered  ?  These 
I  lay  down  to  you  as  the  principles  on  which 
you  are  to  judge  of  this  case ;  not  because 
tiiey  are  the  law  of  England,  but  because 
they  are  the  dictates  of  common  sense. 
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Av0eirs<nr        (After  reading  part  of  the  evidence,  his 
Vyp^&Co.  Lordship  proeeeded)— 

You  are  to  say  whether  there  was  such  ap- 
pearance of  defect  as  the  eye  of  an  artificser, 
applied  with  reasonahle  attention,  could  dis* 
cbver ;  and  will  take  into  consideration,  that 
the  eye  of  an  experienced  person  might  dis* 
cover  defects  imperceptible  to  others.  After 
contrasting  the  evidence  of  the  different  wit- 
nesses, you  will  find  for  the  pursuer  or  de- 
fenders, according  to  your  opinion  on  thi& 
point. 

(After  commenting  on  the  evidence  for  the 
defenders,  his  Lordship  said)— 

I  think  you  had  better  find  generally 
for  the  pursuer  or  defenders,  than  adopt  the 
suggestion  from  the  Bar,  of  findmg  a  specid 
verdict.  By  a  general  verdict,  I  think  jus- 
tice will  be  done  in  the  case ;  and  if  there  are 
any  objections  to  the  direction  in  point  of 
law,  they  mil  be  better  and  more  neatly 
brought  into  discussion  on  a  motion  for  a 
new  trial,  and  a  Bill  of  Exceptions  taken  to 
the  decision  then  given. 

Damages  ought  never  to  be  given  as  a  pin 
nishment,  but  as  a  reparation;  and  in  the 
present  case,  we  have  nothing  to  do  with  the^ 
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V, 


police  of  the  country,  or  correction  of  the  de-    AvDEuoir 
fenders.  Ptper&Co. 

I  feel  very  anidous  as  to  the  result  of  this 
case,  being  the  fibrst  on  the  subject ;  but  though 
it  is  very  desirable  to  have  the  law  settled, 
that  cannot  be  done  by  runmng  wild  on  the 
subject. 

Vardict— **  For  the  defenders." 

Jeffrey  and  Aliion  for  the  Punuer.  « 

MoTicreiffand  Cockburn  for  the  Defenders. 

(Agents,  Tennent  and  Lyofu,  w.  s.  and  Jamet  Greigy  w.  s.) 


P&ESENT, 
LORDS  CHIEF  COMMISSIONER  AKD  GILLIES. 


1820. 
May  23. 


A  rule  was  obtained  upon  the  defenders, 
to  shew  cause  why  a  new  trial  should  not  be  ^^*™*  ^ 
granted. 

Mancre^. — ^This  application  was  made  on 
three  grounds.  1^^,  That  the  distinction  drawn 
between  the  principle  applicable  to  passen- 
gers and  goods,  is  not  founded  in  law.  2£?, 
That  the  question  of  whether  the  coach  was 
overloaded,  under  50th  Geo.  III.  was  with- 
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AmsBflOK    drawn  from  the  Jury.    Stdf  That  the  rerdict 
PvFs&\  Co.   is  contrary  to  evidence. 

f^^^^  It  is  said  we  are  liable  for  the  insuffi- 
ciency of  the  coach,  even  if  there  was  no  ne- 
gligence. It  is  on  the  doctrine  of  reparation 
alone  that  the  coach  proprietors  are  liable. 
The  presumption  of  fraud  is  the  foundation 
of  the  liabiUty  of  a  carrier ;  but  was  this  ever 
applied  to  injiuy  to  a  person  ?  Even  in  the 
case  of  a  ship  which  is  relied  on,  proof  that 
she  was  minutely  inspected  before  sailing, 
throws  the  burden  of  proof  on  the  other  side ; 
but  the  warranty  of  a  vessel  only  applies  to 
goods.  The  argument  on  the  other  side  goes 
to  this,  that  we  must  furnish  a  perfect  ma- 
chine. In  2.  Campbell,  79.  this  very  case  is 
decided. 

It  is  said  there  was  misdirection  as  to  the 
overloading. 

Lord  Chief  Commissioner— As  I  un- 
derstood  Mr  Jeffrey  at  the  trial,  he  stated, 
not  only  that  the  overloading  caused  the  ac- 
cident ;  but  also  that  he  was  entitled  to  da- 
mages on  account  of  the  loading  being  contrary 
to  the  Act  of  Parliament 

Moncreiff^. — We  hold  this  to  have  been  a 
fair  Jury  question  as  to  negligence,  which  was 
fairly  submitted  to  the  Jury. 
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Jeffrey i  in  applying  for  the  rulef,  and  now    Air^smve^k 
in  reply,  stated — We  apply  for  a  new  trial  on  pn^cR  &  €<% 
the  ground  of  misdirection ;  the  Jury  hav*         **' 
ing  been  directed  that  the  propiietord  ^ere 
not  liable,  if  they  had  used  all  diligence  to 
discover  the  flaw  in  the  axle. 

We  maintain,  that  the  law  of  Scotkmd 
does  not  recognise  the  distinction  laid  dofwn 
at  the  trial ;  and  that  though  the  carriage  of 
passengers  does  not  fall  under  the  preffiti^i^p- 
tion  of  fraud,  as  in  the  case  of  goods,  thM 
still  the  proprietors  are  liable  for  an  injury 
done  to  either*  The  case  is  similar  to  that  of 
a  vessel,  which  must  be  sufficient.  Abbot, 
229* ;  5.  East,  438,  Lyon  v.  Mills. 

In  the  contracts  of  sale,  location^  kc.  the 
party  gives  an  absolute  warranty ;  and  it  is 
expedient  the  same  should  apply  here.  This 
is  the  doctrine  of  the  Roman  law,  and  Po* 
thier  holds  the  same. 

There  is  some  puzzle  in  the  law  of  common 
carriers,  by  holding  fraud  as  the  foundation  of 
the  claim.  It  might  be  introduced  on  that 
ground,  but  is  now  supported  on  general  po- 
Ucy,  as  an  injury  to  goods  cannot  be  said  to 
be  fraudulent.  Mr  Campbell  says,  this  ques** 
tion  has  not  been  solemnly  tried  in  England, 
and  his  opinion  is  in  our  favour. 

s 
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AxwsMK        We  do  not  found  much  on  the  overload- 
Ptfva  ft.  c&  i&g»  but  were  entitled  to  a  verdict  on  the  ae- 

cond  Issue;  and  in  that  respect  the  verdict  is 

eratrary  to  evidence. 

LoBD  Chief  CoMMi8SiON£B.-~TheCouxt 
waa  very  desirous  to  hear  parties  fully.  The 
el||ect  of  the  motion  is,  that  we  should  enable 
parties  to  have  recourse  to  another  trial ;  and 
tibea^Ucation  is  grounded  in  part  on  a  ques* 
tiw  of  law. 

The  questions  here  were*  how  f^  the  in- 
sufficiency of  the  carriage  was  the  cause  of  the 
iigury ;  whether  the  proprietors  are  liable  to 
repair  the  injury ;  whether  a  human '  being 
injured  by  the  accident,  is  entitled  to  reco- 
ver damages  fox  the  suffering  occasioned  by 
tihis  overturn? 

It  is  said  that  the  right  to  recover  damages 
in  this  case  rests  on  the  kw  of  common  car* 
tier;  but  this  is  not  correct.  A  carrier  is 
bound  absolufely  to  convey  the  goods  to  the 
j^ace  of  destination ;  but  in  this  sort  of  un- 
dertaking the  proprietors  are  only  bound  to 
furnish  a  carriage  sufficient  fer  the  purpose, 
and  to  give  all  possible  diligence  to  that  end. 

The  law  of  common  carrier,  it  was  said, 
is  not   now  founded  on  a  security  against 
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irdud ;  but  iii  all  the  books  and  mthoffitiei^    AstMEBtoar 
Hoi  is  mack  the  ground  of  the  lisbiHtj.  ptrn  &  Ok 

The  prindple  o£  fiaad  easnot  apfily  to  k&i 
msa  beings :  they  cannot  be  made  kiraj  yd'^ 
like  goods. 

MCauseUnd  v.  Dicfc/M.  M.  9246. ;  Erdi^ 
III,  1,  28,  39. 

NeiU^r  doeii  the  ptinci<|e^le  of  sea-worthiness 
apply.  The  peculiar  contract  of  insurance  oil 
sbqps  makes  seaworthiness  necessary  as  appfica- 
Ue  to  that  conttact,  but  iiot  toother  eontraets^ 

The  principle  which  governs  the  furnishing^ 
canfiagies  for  ^uveying  persons  is  thii :  The 
carriagie  musti  be  sufficient/  as  fat  as  human 
care  and  inspection  can  secure  sufficiency. 
The  lialHlity  for  injury  to  a  person  rests  oir 
the  n^ligence  of  the  owners,  ai»d  not  on  the 
securing  against  a  fraud.      / 

Although  there  have  not  been  so'  many  ^ 
eases  here  t&  in  England,  I  am  of  opini<Hiy 
that  what  I  stated  is  the  law  of  Sootknd,  aS' 
well  as  of  England.  When  I  refer  to  the 
law  of  Engbnd,  it  is  not  as  deciding  the 
question,  but  to  see  whether  there  is  a  prin*- 
dple  which,  by  analogy,  would  apply  here.- 
It  is  said  the  English  cases  are  not  solemn, 
dedsions ;  and  reference  is  made  to  the  opi- 
nion  of  the  reporter.    I  shall  not  say  whe^ 
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V. 


AKDcmsoK  ther  we  ought  to  refer  to  the  opmion  of  a  pri- 
^Yvn&,  Co.   ^^te  lawyer  as  authority ;  but  I  must  say^  that 

the  ease  of  Aston  v.  Heaven  et  Alt,  2.  Esp. 
531,  is  not  a  mere  nisi  prius  case,  but  is  re- 
ported, and  has  been  subjected  to  the  criti- 
cism of  the  Bar,  without  being  questioned. 

I  am  of  opinion  that  the  liability  rests  on 
negligence,  and  have  stated  the  grounds  of 
my  opinion. 

As  to  the  coach  being  overloaded,  if  there 
was  any  aror,  it  was  in  admitting  evidence  on 
the  subject.  It  is  not  stated  in  any  of  the  papers 
as  the  ground  for  subjecting  the  proprietors. 

As  to  the  verdict  being  contrary  to  evi- 
dence,  if  I  am  right  in  the  law,  then  the 
question  of  negligence  must  always  be  for  the 
Jury, — ^we  cannot  fix  how  many  inspections 
are  necessary,  and  with  what  velocity  the 
coach  may  move.  Had  a  case  of  gross  negli- 
gence been  made  out,  the  Court  might  have 
set  aside  the  verdict;  but  as  the  flaw  had 
only  the  appearance  of  a  hair,  which,  on  the 
evidence,  the  Jury  thought  human  skill  could 
not  discover  antecedently  to  the  cause  of  the 
injury ;  and  as  evidence  of  attention  on  the 
part  of  the  proprietors  was  laid  before  the 
Jury,  with  which  they  were  satisfied,  we 
think  we  ought  not  to  grant  a  new  trial. 
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MCLVILLE 
C&ICHTOV. 
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Melville  v.  Crichton, 


1820. 
March  21. 


Damages  for  defamation  in  an  anonymous  Bamages  for 

defamation  in 
letter.  an  anonymous 

letter. 

Defence, — ^A  denial  of  having  written 
or  sent  the  letter. 


ISSUE. 

9 

**  Whether,  on  or  about  the  14th  January 
*^  18199  the  defender  did  write,  or  cause  to 
be  written,  and  did  send,  or  cause  to  be 
sent,  an  anonymous  letter,  addressed  to 
Lady  Mary  Lindsay  Crau&rd,  Craufurd 
Priory  ?  or,  being  in  the  knowledge  of  the 
contents  thereof,  did  send^  or  cause  to  be 
^^  sent,  the  said  letter  to  the  said  Lady  Mary 
^^  Lindsay  Craufurd  ?"  (The  Issue  then  quot- 
ed the  letter.) 

"  Whether  the  expressions  in  the. said 
^^  letter  were  of  and  concerning  the  pursuer. 


V 
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KiLvitts  **  wd  were  of  and  concerning  his  manngcr 
Ceichtov.  **  ment  of  the  coal-works  of  Teasses,  the  pror 
**  perty  of  Lady  Mary  Lindsay  Craufiird, 
**  and  of  his  conduct  at  a  roup  of  the  grain, 
/<  corns,  or  growing  corns  at  Skelpie,  a  farm 
^*  belonging  to  the  said  Lady  Mary  Lindsay 
**  Craufurd,  fidsely,  injuriously,  and  mali- 
**  ciously  defaming  the  pursuer  in  his  good 
^  name,  and  calculated  to  cause  the  ruin  of 
"  his  character  in  the  good  opinion  of  his 
f*  employers? 

*•  Damages  laid  at  L.gOOO.^ 


In  opening  the  case,  Mr  Alison  mentbnr 
/sd,  that  though  the  letter  was  written  in  a 
feigned  hand,  there  were  several  of  the  cha- 
racters which,  were  written  in  the  same  man- 
ner as  they  were  written  by  the  defender. 

Lord  Gillies.— This  is  a  mere  asser- 
tion, and  you  had  much  better  wait  till  the 
documents  are  proved,  and  then  state  the  par- 
ticulars in  which  they  resemble, 

InMifctlo^ 
for  defiunation 

moSktteC  ^^^  second  witness  was  asked  ^s  toex- 
imd^bhw-  pj^ssions  uscd  in  conversation  by  the  defender 
tion  ought  to    in  regard  to  the  pursuer. 

be  proyed,  be-  °  * 

fpre  proving  LOKD  ChIEF  COMMISSIONER. — The  Only 

izuuice  in  the        ... 

alleged  writer,  difficttlly  in  receiving  this  evidence  at  pre- 
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sent,  is,  that  the  pursuer  may  fail  in  proving  bisltiUk 
the  other  bcanch  of  his  case,  which  lays  the  e&umsoi^ 
foundation  £of  this.  But  I  suppose  the  de* 
fender  does  not  object. 

LoED  Gillies. — What  is  the  object  of 
this  proof? 

Jeffrey,  for  the  pursuen-^We  widb  to 
proTe  maUce,  and  are  entitled  to  do  so  at 
present. 

LoED  Chief  Commissiokee.*— What  is 
the  use  of  this  poof,  if  you  £ul  in  proving 
the  letter. 

C(xAburTL--^It  is  our  interest  to  allow  this 
attempt,  as  we  know  they  must  £fdL 

Jeffi-ey.-^Vfe  are  entitled  to  lay  a  founda- 
tion, to  shew  the  probability  that  the  defend^ 
er  wrote  the  letter,  and  to  meet  any  proof  . 
they  may  bring  that  the  parties  lived  on  good 
terms.  There  cannot  be  a  doubt  that  proof 
of  malice  is  omnpetent;  and  it  is  allowed 
every  day  in  the  Court  of  Justiciary.  We 
may  have  b^un  at  the  wrong  end,  but  me 
ready  to  change. 

On  a  question  from  the  Lord  Chirf  Com- 
missioner, LoED  Gillies  said— They  prove 
malice  at  any  time  in  the  Court  of  Justiciary. 
If  proof  of  Idle  defamatory  nature  of  the  letter 
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MBXTIU.E  ivas  necessary,  I  could  und^*stand  the  neces* 
Cjui^tok*  sity  of  proving  malice ;  but  if  this  letter  is 
clearly  de&matory,  can  there  be  any  necessity 
fbr  proving  ill  will  in  the  uiind  of  the  authotr  ? 
LpBD  Chief  CoMMissioN£R.-r-This  is 
an  important  question,  though  1  agr»  that  it 
relates  more  to  the  order,  than  the  admissibi- 
lity of  the  evidence ;  but  evidence  which  is 
admissible  at  one  stage  of  a  cause,  may  be 
inadmissible  at  another.  What  I  should 
consider  the  pi'oper  method  of  proving  this 
case  would  be — ^first,  to  prove  the  hand« 
writing,  then  the  publication,  and  afterwards 
the  conversation. 

TJbe  evidence  now  offered  may  be  admis- 
sible in  support  of  the  other  proof,  but  it  is 
jbniy  evidence  in  aid ;  it  is  not  originally  good. 

Mr  Lizars,  an  engraver,  was  called ;  and 
having  stated  that  he  was  accustomed  to  exa* 
mine  band- writing,  was  asked  whether  certain 
letters  admitted  to  have  been  written  by  the 
defender  were  genuine  ? 

FuUartoriy  for  the  defender,  objected. — 
This  gentleman  does  not  know  tl^  defender's 
hand-writing. 

LolED  Chief  Commissiokeb. — Would  it 
not  be  material  that  we  knew  the  question  to 
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which  the  ohjection  is  taken  ?     It  has  been     Melville 
admitted,  and  therefore  we  must  hold,  that     chicutok. 
the  letters  in  process  are  the  genuine  hand*      ^'^''v^^ 
writing  of  the  defender,  which  saves    the 
trouble  of  proving  them  genuine.    Mr  Li- 
zars,  a  man  of  skill,  is  desired  to  look  at 
these ;  and  Mr  FuUarton  objects  to  his  being 
asked  whether,  from  his  general  knowledge  of 
hand-writing,  he  thinks  them  genuine.    The 
question  involved  in  this  is  one  of  the  most 
momentous  that  can  occur  in  a  Court. 

It  was  then  suggested  that  the  counsel 
should  first  put*  the  questions,  to  which  there 
was  no  objection. 

Mr  Lizars  having  sworn  that  the  genuine  comparatio  lu 

11-1        ^^r«r«m  by  en- 
letters  appeared  to  him  to  be  so,  and  that  the  gravers  com- 

,  ^       •  .,^        .  petentevi- 

anonymous  one  appeared  to  be  wntten  in  a  dence. 
constrained  hiand,  was  then  desired  to  say 
whether  there  were  characters  written  in  a 
peculiar  manner  in  the  genuine  letters,  and 
whietber  they  were  written  in  the  same  man- 
ner in  the  anonymous  one. 

FuUarton  objects. — This  person  never 
saw  the  defender  write ;  and  this  is  offered  as 
the  sole  evidence  that  the  letter  was  written 
by  him.  This  is  an  attempt  to  cut  the  Jury 
o^t  of  their  right  to  compare  the  letters.  Com- 
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MBLiriixc  palpatio  literarum,  by  the  law  of  Scotkmd, 
Cmchtoit.  is  not  competent  as  a  substantive  article  (^ 
proof,  but  only  as  an  auxiliary. — ^Hume,  VoL 
II.  p.  209*  In  England,  the  only  competent 
proof  is,  that  a  uniting  is  in  a  constrained 
hand. — ^Peake,  114. 

Jeffrey.^^There  is  here  a  singular  coii- 
founding  of  objections.  The  authorities  only 
prove  that  this  evidence  is  not  per  se  suffi- 
cient. The  objection  to  it  in  England  rests 
entirely  on  a  subtlety  as  to  seeing  a  person 
^rite.  In  the  case  of  Snodgrass  Buchanan, 
the  Court  allowed  particular  letters  to  be  sug* 
gested  to  the  engravers  for  particular  inspec- 
tion. The  same  was  allowed  in  this  Court, 
Hepburn  v.  Cowan,  Vol.  I.  p.  264 ;  and  in 
a  case  tried  at  Aberdeen.  Comparison  of  the 
writings  by  a  person  of  skill  is  much  better 
than  the  evidence  of  a  witness  who  speaks 
from  general  recollection  of  the  haiid-writ- 
ing.-f-Ersk.  4.  4.  71  •  p.  848.  It  is  said  we 
have  not  proved  any  thing.  We  proved  this 
letter  tp  have  been  in  the  custody  oi  the  dc- 
fender. 

Lord  Gillies.— -llie  case  at  Aberdeen 
was  tried  before  me ;  but  the  proof  in  that 
case  was  very  different  from  the  present 
^ere,   the  proof  was   by  witnesses  fiWW^ 
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ing  to  tiieir  belief  that  it  wm  wtitten  mb&vii.m 
by  a  person  with  whose  h^nd-writing  they  c&iciir^. 
were  acquainted,  wfaieh  is  a  inu<^  hi^er 
spedes  fi£  proof  ffaan   eamparatio  litera* 

fhdlarton. — Wt  do  not  ol^ect  to  the  pa- 
pers goii^  to  the  Jury,  0t  to  the  defender 
calling  persons  who  are  acquainted  with  the 
faaiid*wiiting» 

liOED  Chief  Commi38ione{l — It  is  of 
infinite  consequence  that  this  point  should  be 
jm)perly  isettled ;  ai\d  in  this  case  it  is  a  matter 
of  considerable  4ifficulty.  I  hope  a  case  may 
soon  occur,  whexie,  without  inconvenience  to'' 
the  parties,  a  decisi<m  in  the  last  resort  may 
be  obtained.  In  this  country  the  question 
occurs  mp,di  oftener  th^  in  England ;  and  I 
)ivish  we.had  a  fixed  rule,  from  whidi  w:e  could 
not  deviate. 

In  England,  the  plaintiff  must  ^ve  prima 
fade  evidence,  to  entitle  him  to  proceed  with 
his  pase ;  but  here  so  many  things  are  takei^ 
as  judgments,  and  held  correct  till  the  con- 
trary is  proved)  that  it  is  difficult  to  apply 
the  principles  adopted  in  the  one  country,  tp 
cases  pccurnug  in  l^e  other* 

To  me,  however,  it  appears  a  rule  of  right 
reason,  that  the  best  evidence  should  be  pror 
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Mcju  VU.I.C    duoed.    What  then  is  the  best  eTidence  m  die 
c&icHTOH,     matter  of  hand^writiBg  ? 

« 

In  the  law  of  Scotland  there  is  a  dear 
distinction  between  proof  of  hand-writing 
comparatione  Uterarumj  and  proof  by  a  per- 
son who  has  seen  the  party  write,  or  who,  for 
a  period  of  time,  has  corresponded  with  him. 
The  person  in  the  last  mentioned  way  has  his 
mind  framed  to  know  the  general  appearance 
of  the  writing ;  and  when  called  as  a  witness,  he 
is  not  fo  speak  as  a  person  comparing  two  sheets 
of  paper,  but  to  say,  from  his  general  know- 
ledge of  the  hand-writing,  whether  the  paper 
shewn  to  him  is  written  by  that  person.  It  is 
not  necessary  to  read  a  word  of  the  paper :  the 
general  appearance  is  recognised,  just  as  a  per- 
son recognises  an  acquaintance,  without  look- 
ing at  any  particular  feature  of  his  face.  There 
is  a  general  impression  made  on  the  human 
mind, :  corresponding  to  the  sunilar  traces 
made  on  the  paper  by  a  pen  in  the  hand  of 
the  same  individual.  The  witness  does  not 
speak  from  a  comparison  made  at  the  time, 
as  by  la)ring  two  sheets  of  paper  together, 
atid  saying  whether  the  words,  letters,  &c.  re- 
semble ;  but  he  speaks  from  the  impression 
made  on  his  mind  by  the  appearance  of  the 
writing  shewn  to  him,  compared  with  what 
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be  pfrevioudy  knew,  and  retains  in  his  mind.  MittviLLc 
This  is  the  highest  species  of  evidence  of  crichtow. 
hand-writing;  and,  when  the  party  is  well 
acquainted  with  the  band*writing,  never  errs. 

There  is  no  objection  to  a  proof  by  persons^ 
of  skill,  that  a  writing  is  in  a  feigned  hand ; 
but  if  the  person  is  npt  acquainted  with  the 
hand-writing  of  the  party,  the  question  arises 
whether  he  may  go  a  step  farther,  and,  mere- 
ly by  comparing  it  with  another  writing,, 
prove  them  to  have  been  written  by  the  same 
individual.  In  England  this  would  npt  be  com* 
petent ;  but  I  do  not  say  the  same  rule  holds 
here,  or  that  it  would  not  be  competent  at 
some  stages.  I  mention  the  law  of  England^ 
not  as  wishing  to  establish  it  here,  but  as  il- 
lustrating what  I  think  should  be  done  in 
this  case. 

Sidney's  case  was  reversed  on  the  ground 
that  the  conviction  had  proceeded  on  compa- 
rison. The  case  of  the  Seven  Bishops ;  Tay- 
lor's case ;  Cator's  case,  at  the  Kent  Assizes ; 
the  case  of  Judge  Johnstone,  and  many 
others,  illustrate  this  subject'. 

In  the  Ecclesiastical  Courts  in  England, 
proof  by  comparison  would  be  competent,  but 
not  where  a  Jury  is  to  judge  ;  and  Lord  El- 
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Mnhvihi^z  ^on,  IB  one  instanee^  puts  the  cas6  of  a  Jurf 
GRi^T0ir.    who  cannot  read. 

This  illustrates  what  I  think  oi^t  ta  be 
done  here.  The  parson  ouglct  to  btiii^  th^ 
ibest  evidence**-that  of  pawns  who  knoW  the 
defendet^s  himd-writing. 

I  state  this,  not  because  it  is  the  ikw  of 
England^  but  as  illustrating  the  principle; 
^nd  after  the  best  evidence  is^v^euy  the  ques- 
tion would  arise,  Whether  we  ought  to  receive 
the  evidence  now  oflFered?  If  they  proved 
that  the  best  evidence  could  not  he  got  (as 
was  donie"  in  the  case  Hepburn  and  Cowan, 
Vol.  I.  p.  264),  then  what  is  now  oSeted,  being 
evidence  by  the  law  of  Scotland,  might  be 
^Ued. 

I  wish  to  put  this  question  in  shape  for  a 
Bill  of  Exceptions,  *on  a  motion  for  a  new 
trial.  If  the  rule  of  the  liaw  of  Scotland  is 
imperative,  we  must  admit  the  evidence ;  and 
perhaps  it  may  be  fairer  to  put  the  defender 
i^  the  situation  of  objiector,  as  the  pursuer 
Hiay  have  been  thrown  off  his  guardy  by  the 
admission  of  the  genuine  letters,  and  may 
not  have  witnesses  here  acquainted  with  the 
hand-writing. 

LoBD   Gillies.— I  perfectly  concur  in 
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every  one  of  the  observations  made*  Theie  MEtvxti.E 
is  the  same  rule  with  us  as  in  Eqgland,  that  caicaxoK* 
the  best  evidence  must  be  brought;  and 
though  we  may  have  known /it  violated,  still, 
as  ta  the  rule,  there  is  no  doubt  The  nde 
is,  that  the  best  possible  evidence  must  be 
brought,  and  that  secondary  evidence  is  not 
receivable,  when  the  best  is  to  be  had.  I 
trust  the  reverse  of  this  is  not  the  rule  of 
any  law, .  said  especially  of  the  law  of  Scot- 
land, 

The  best  possible  evidence  of  Iiand-writing 
is  calling  a  person  who  saw  the  document 
written^  but  this  seldom  can  be  had ;  and  as 
to  this,  the  rule  is  dispensed  with,  as  it  is 
jknown  it  cannot  be  given.  The  next  best 
evidence  is  that  of  persons  who  know  the 
han^wriling,  either  by  having  seen  him 
write,  or  having  corresponded  witii  him. 

The  nature  of  the  inquiry  is  very  well  il- 
lustrated by  examination  of  the  human  coun- 
tenance. Mr  Lizars  may  be  better  able  to 
detect  minute  similarities  or  dissimilarijties  in 
the  writings,  but  the  writing  is  not  an  ac- 
quaintance. The  evidence  of  those  who  know 
the  hand-writing,  though  it  ultimately  re- 
solves into  a  comparison,  is  something  quite 
different  from  comparing  two  sheets  of  writ« 
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Melville  ing :  it  is  not  a  Comparison  at  the  particular 
CnrcHTojT.  time,  but  a  comparison  of  the  writing  with 
the  general  knowledge  possessed  of  the  hand- 
writing. If  a  person  has  1000  pages  of  writ- 
ing, and  is  called  on  to  speak  from  a  compa- 
rison with  these,  the  case  might  be  different ; 
but  here  there  is  no  such  case.  The  defend- 
er  is  a  gentleman  who  must  have  written  a 
great  deal ;  and  a  few  letters  only  are  pro- 
duced. Witnesses  may  yet  be  brought  who 
are  acquainted  with  his  hand-writing ;  and  I 
should  conceive,  that  though  at  present  it 
may  be  necessary  to  admit  this  evidence  as 
competent  by  the  law  of  Scotland,  yet,  that 
unless  the  pursuer  brings  other  evidence,  it 
will  not  be  sufficient.  There  may,  however, 
be  other  facts  proved,  which  must  go  to  the 
Jury ;  such  as,  proof  to  shew  that  the  letter 
came  from  him. 

Cockburn. — ^We  understand  that  they  are 
allowed  to  go  into  this  investigation  now,  on 
the  supposition  that  better  evidence  will  be 
brought ;  but  if  they  do  not  intend  to  bring 
this,  it  is  admitting  inferior  evidence  to  go 
to  the  Jury. 

Lord  Chief  Commissioner. — It  by  no 
means  follows,  that  even  if  the  Coiurt  had 
rejected  this,  there  is  no  case  to  go  to  the 
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Jury.  I  understand  It  to  be  Lord  Gillies*^  Melvh-lk 
opinion^  that  this  evidence  is  admissible  by  ceichtok. 
the  law  of  Scotland,  and  that  it  is  so  now. 

LfORD  Gillies.— My  opinion  is,  that  it 
is  admissible  by  the  law  of  Scotland ;  but ' 
that  it  is  not  alone  sufficient,  though  it  may 
be  fortified  by  superior  evidence.  If  the  party 
does  not  bring  better  evidence,  that  wiU  be 
matter  for  Mr  Cockbum  and  your  Lordship 
to  observe  upon. 

AUson  opened  the  case,  and  stated— The 
letter  must  have  been  written  by  a  person  su- 
perior to  a  servant.  It  is  written  in  a  feign- 
ed hand.  The  defender  delivered  it  to  the 
Ceres  post,  and  gave  different  accounts  of 
how  he  got  it.  We  shall  shew  malice  on  the 
part  of  the  defender,  and  shall  prove,  by 
writing-masters  and  engravers,  that  the  letter 
was  written  by  him. 

PuUarton,  for  the  defender,stated — A  short 
detail  of  the  case  is  the  best  answer  to  the 
long  evidence  adduced  by  the  pursuer.  The  . 
defender  being  connected  with  the  family^ 
was  frequently  consulted  by  Lady  Mary 
Lindsey  Craufurd,  and  letters  for  her  fre- 
quently came  to  his  care.  He  does  not  deny 
that  he  may,  in  this  manner,  have  sent  the 
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AfiLviLUB    letter  in  question ;  but  he  Henies  having  sent 
Cmchtox.     W  anonymous  defiimatory  letter ;  and  the  real 
and  only  question  here  is,  whether  he  wrote  it. 
There  has  not  been  a  single  question  asked 
at  any  witness  who  knew  the  hand-writing, 
though  no  doubt  many  of  the  witnesses  knew 
it ;  and  the  pursuer  has  not  even  brought  an 
inspector  of  firanks,  or  bankers'  clerk,  who  are 
accustomed  to  detect  forgeries,  and  to  act  on  the 
opinions  they  form.     The  persons  they  have 
called  are  not  accustomed  to  act  on  the  opinion 
they  form,  and  the  evidence  is  of  an  inferior 
kind.    Ersk.  IV.  A.  71 .  pv  (84S.) ;  Burnett,  c. 
18.  p.  501  and  502.    It  is  not  competent  to 
send  it  to  you ;  but  even  if  it  were,  the  pursuer 
has  not  made  out  his  case.    It  is  said  an 
anonymous  letter  is  as  bad  as  any  other ;  and 
it  is  so,  if  it  produces  any  effect ;  but  here  it 
had  no  effect ;  and  if  any  damages  could  be 
given,  they  must  be  the  smallest  possible.    If 
by  possibility  you  are  not  quite  dear  upon 
the  case,  the  smallness  of  the  damage  is  a 
ground  for  turning  the  scale ;  and  you  wiU 
consider  the  heavy  punishment  which  a  ver- 
dict against  the  defender  will  inflict  upon  him, 
not  only  by  the  amount  of  the  expences,  but, 
what  is  &x  more  serious,  by  the  manner  in 
whidi  it  must  affect  his  character. 
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I^ORD  Chief  CoMMissiaNSR.~-Vou  are  ii^tnttt 
to  insider  the  question  in  the  Issue ;  and  Chichtoi^. 
there  is  nothing  so  dear  as  this,  that  unless 
you  are  satisfied  that  the  defender  is  the  ^» 
ter  of  this  letter,  you  caniAot  find  hhn  liable 
in  damages.  To  make  out  that  he  is  the 
tmter,  there  has  been  laid  before  you  evi- 
dence^ that  he  gave  the  letter  lo  the  ivife  di 
the  runner  from  Ceres.  You  have  then  the 
evidence  of  the  husband^  which  is  material  td 
complete  the  chain.  The  letter  is  objeeted  ta 
at  Cupar  by  Lady  Mary's  servant/  and  u 
double  post  mark  is  put  upon  it,  that  it  may 
be  known ;  and  in  this  Way  the  letter  is  iden- 
tified ;  and  the  question  is^  whether  tlie  de^ 
fender  is  the  author  of  the  letter. 

You  hea^  much  distnission  in  the  course* 
of  the  day,  as  to  the  competency  of  the  prool^ 
offered  to  shew  that  he  was  the  author.  The 
only  evidence  offered,  Was  the  testimony  oi 
strangers  to  the  hand-writing  of  the  defender/ 
who  compa/red  the  letter  lA  question  witb 
letters  admitted  to  have  been  written  by  hiito* 
No  evidenee  was  offered  of  persons  who  had 
seen  the  defender  write,  or  who  had  cone- 
sponded  with  him ;  and  no  question  on  ihbr 
subject  was  put  to  the  factor,  who  probably' 
knew  his  hand-writing.  «' 
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MEX.VILLS  After  enumerating  the  witnesses,  his  Lord- 
CucHTOK.  ship  said — ^The  inclination  of  my  mind^was 
not  to  admit  the  evidence ;  hut  when  I  find 
that^  in  the  opinion  of  my  brother,  it  is  admis- 
mble  by  the  law  of  Scotland,  I  am  bound  and 
willing  to  give  up  my  own  opinion. 

The  evidence  having  been  admitted,  you 
are  to  consider  it,  and  give  due  weight  to  it ; 
but  before  you  do  so,  I  think  it  proper  to  sub- 
mit to  you  some  general  observations. 

When  evidence  not  the  best,  or  even  the 
next  best,  is  given;  1  do  not  consider  mysejf 
entitled  to  withdraw  it  from  you  entirely; 
but  when  stronger  evidence  is  passed  by,  and  no 
attempt  is  made  to  bring  the  best,  the  weak- 
er evidence  should  be  considered  with  all  de- 
liberation and  attention,  and  an  anxiety  not 
to  yield  to  it ;  but  if  you  are  of  opinion  that 
the  thing  is  proved,  then  you  must  yield  to 
evidence,  whatever  may  be  the  result  to  the 
parties. 

One  of  the  engravers  stated,  that  it  was 
extremely  probable  that  the  letters  were  written 
by  the  same  person ;  and  on  a  question  which  I 
put  to  him,  he  said  that  the  latter  part  of 
the  anonymous  letter  appeared  to  him  to  be 
most  freely  written,  and  that  that  part  most 
resembled  the  admitted  letters.     You  will 
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take  them  with  you,  and  examine  ivhether  ,  Mclvilxy 
you  think  him  correct  in  saying  so.  To  me  ckichtoit. 
the  letter  appears  to  be  written  in  the  s^me 
hand  throughout. 

In  all  cases  of  this  sort,  we  should  be 
very  cautious  in  drawing  conclusions  from 
mere  probability ;  and  the  evidence  of  the 
other  engravers  shews  upon  what  fanciful 
grounds  the  similarity  is  made  to  depend. 
One  states  the  p  as  very  peQuli^r,  and  you 
must  look  at  this ;  another  drops  the  p,  and 
rests  his  opinion  on  other  letters,  which  you 
will  look  at,  and  draw  your  own  conclusion. 
This  difference  shews  that  there  is  no  com- 
bination among  the  witnesses ;  but  you  will 
also  take  into^  consideration  that  they  exa- 
mined this  letter  under  the  impression  that 
it  was  a  fraudulent  document. 

There  are  many  considerations  which  induce 
me  to  think  that  this  species  of  evidence  ought 
not  to  be  submitted  to  you  as  proof  that  the 
defender  wrote  the  letter ;  but  I  submit  it  to 
you,  as  it  is  evidence  in  this  country. 

If  you  are  of  opinion  that  the  case  is  made 
out,  you  will  then  have  to  consider  the  da- 
mages. It  is  said  they  would  bear  hard  upon 
t}ie  defender ;  but  as  I  formerly  i^ted,  this 
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M«,v««   i»m  »  .g«HP4  for  i^mg  *  ditont  y^, 

Verdidrr-^  For  the  pursu^B^,  dBina|g€y»  L.^." 

Cockbvm  excepted  jto  the  fdjireetion  that 
|;he  J]ury  w^e  entitled  to  copsider  (he  eyii- 
jdeoice  of  the  engr&yers. 

^C^^  &pd  iii^fofi  for  the  Pursuer. 
Fullarton  and  Cockbum  for  the  Defender. 

|[ Agents,  ^itrfM  and  AUister^  w.  s.  and  Tennent  atid  LyoHy  w.  s.) 


AYR. 

YB.ESEMT, 
LOBD  CHIEF  COMMISSIONER 


April  12.  CocaEAN  V.  Wallace. 


Findinff  as  to    £)£CL  ABATOR  of  immunity  from  thirlage, 

the mullure  "t     nt    •  ii-ii*  ^^ 

payable  by  the  ^ud  Qt  being  pnly  liable  in  out  ^wn  multure. 

tenants  of  a 

P£B'£KCK.*^The  miEeir  only  exacts  the 
thir}age  'which  has  been  exacted  for  time 
imniemoFiah  Serer^l  other  defences  ivere  ^Isp 
stated. 
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« 


COCHRAX 

ISSUES.  Wallace 


*^  lit.  Whether  the  pursuers*  who  are' 
**  tenants  upon  the  barotiy  of  Corsewall,  in 
*^  the  parish  of  Kirkcohn  and  county  of  Wig- 
'^ton»  who  are  admitted  to  be  thirled  to  the 

mill  of  Corsewall  on  said  barony,  have  been^ 
'*  from  and  since  the  year  1787,  by  their 
^^  leases  or  agreements  for  leases  from  the 
^  Earl  of  Gallowayi  then  proprietor  of  the 
*'  barony  and  mill  aforesaid,  bound  to  pay  no 
''  higher  rate  of  multure  than  1  s.  6d.  per 
''  Galloway  boll,  or  3^9  part  in  kind,  or 
**  thereabouts,  in  full  of  all  demands,  upon  all 
«*  the  grain  which  they  might  have  occasion 
*'  to  make  into  meal  for  the  use  of  them, 
**  their  servants,  and  cottars  in  their  families ; 
^*  and  whether  the  pursuers,  since  granting 
**  the  leases,  and  during  the  period. aforesaid, 
**  have  paid  no  higher  rates  of  multure  than 
"  aforesaid  ?  Or, 

^^  Skf,  Whether,  for  the  period  of  40  years 
"  or  upwards,  the  said  tenants  have  paid  as 
*'  multure,  at  least,  the  /f  part  &fx  grind* 
''ing;  i  part  of  a  stone  out  of  16  stone 
'*  for  fannar  dues ;  ^  part  of  a  stone  out  of 
*^  Si  bolls  of  com  for  the  kilnman ;  three-' 
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CocHftAv  **  pence  per  boll  of  com  for  kiln  diies^  and  the 
Wallace.  "  dust  of  the  whole  for  duster's  dues ;  and  a 
^^""^^^^      "  lock  or  bannock   on  each  .millder  to  the 

^f  xnilier,  upon  the  ^ms  they  had  occasion  to 

'^  grind  as  aforesaid  ?  •' 

An  Issue  can.  B^re  proceeding  to  trial,  it  was  proposed 
without  con-     to  make  an  alteration  on  the  second  Issue. 

sent  of  parties.         ^  ^  ^m  t 

^  Lord  Chief  Gommissionee. — 1  cannot 

alter  the  Issues,  except  by  consent  of  parties. 
If  the  defender  does  not  prove  the  second 
Issue,  a  verdict  must  go  upon  it  for  the  pur- 
suer ;  but  if  the  facts  proved  by  the  defender 
appear  to  be  material,  it  is  competent  for  me 
to  order  them  to  be  indorsed  on  the  Issue. 

Competent  to  The  first  wituess  called  for  the  pursuers 
rairateofmui-  was  asked  the  rate  of  the  out  to^vn  multure 

ture  throuffh-       ,  ^xi,^^  ^;il« 

out  a  distnct,    ftt  Other  miils. 

^^th'e  mte' ""  Mr  CampbcU  objected  to  this,  and  his 
mm*^thki*  Lordship  at  first  intimated  an  opinion  that 
that  district.     tJ^g    qucstiou    was    incompetent   under  the 

termst  of  the  I$sue,  the  Issues  being  as 
to  the  multure  at  a  particular  miU,  which 
eould  not  be  affected  by  that  paid  at  odiars, 
unless  the  pursuer  would  undertake  to  prove 
a  general  rate  throughout  the  district. 
Campbelly  for  the  d^^der,  then  submitted 
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that  there  was  no  such  tenn  as  out  town  in  the  Cochaak 
Issue — that  the  Issue  was  limited  to  these  Wallace. 
particular  farms,  or  at  all  events  to  this  milL  . 
We  had  no  notice  of  a  question  as  to  any 
harony  hut  this.  i 

Fergus&a. — ^The  Issues  refer  to  the  leases, 
and  these  again  refer  to  m  and  ou^  town  mul- 
ture. We  shall  prove  the  in  town  not  so 
high  as  the  defender  states  the  out  town  to 
be ;  and  we  are  entitled  to  prove  the  general 
rate,  leaving  him  to  prove  his  specialty  as  to 
the  superiority  of  his  mill  to  the  others. 

Lord  Chief  Commissioner. — ^It  is  most 
lmp(Mrtant  that  Judges  should  not  admit  in- 
competent evidence ;  but  it  is  also  most  im- 
portant that  parties  should  not  be  turned 
round  upon  a  point  of  this  sort ;  and  it  is  the 
proper  leaning  of  Judges  rather  to  admit  than 
reject  evidence. 

At  first  it  struck  me  that  the  evidenceoffered 
was  proving  res  inter  gUos ;  but  now  it  appears 
to  me  competent  to  prove,  1^,  That  there  is 
a  general  rate  in  the  district,  id^  The  amount 
of  that  rate.  Mr  Campbell  states  that  there  is 
nothing  of  in  and  out  townin  the  Issue,and  that 
the  Issue  is  confined  to  the  contract  between 
the  parties.  The  terms  of  that  contract  are 
nat  expressly  for  the  sums  stated  in  the  Is- 
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coc^iuir  «ie,  but  for  out  town  grain  allenariy.  Theie 
Wallacs.  terms  must  have  been  known  to  the  parties 
in  1786  and  1796 ;  and  the  question  is  how 
the  meaning  of  these  terms  is  to  be  proved. 
The  pursuers  state  that  there  is  very  little  of 
the  out  town  multi&re  at  the  mill  in  question, 
and  that  they  will  support  their  plea  by  proof 
of  a  general  custom. 

I  am  of  opinion  that  this  proof  is  admis- 
mble,  as  it  is  not  a  proof  of  a  particular  trans- 
action between  other  parties,  but  a  proof  of  a 
general  practice  through  a  great  district  of 
country.  What  the  effect  of  tiie  proof  may 
be  is  a  question  for  the  Jury,  upon  which  I 
shall  observe  to  them  at  the  proper  time. 

In  this  case  I  think  there  is  no  surpris(^  as 
the  miller  ought  to  be  ready  to  shew  that  Is. 
6d.  was  not  the  out  town  multure. 

The  deposition  Campbell,  for  the  defender,  pr<q^osed  to 
tateninano-  glve  iu  evidence  the  deposition  of  a  witness 
betwe^hr  (since  dead)  in  a  question  between  the  parties 
^|^^i^3g  in  an  inferior  Court ;  and  stoted^  we  arc  here 

^r^^'d^th  *^  *^*"^  *^  objection  to  proof  of  what  a  pcr- 
of  the  witnew.  gou  aucc  dead  has  said,  as  this  is  evidenoe 

upon  oath,  and  the  other  party  had  an  ojqBor- 

tunity  of  cross-examining  him* 
^    J^^rgtison,  for  the  pursuers,  olQected,  and 
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m&med   to  the   case  Carleton  u  Strongs 

VoL  L  SOs  but  afterwards  withdrew  his  oh*    wawics. 

jection. 

LoED  Chief  Commissioneb. — When  a 
witness  is  dead»  you  may  prove  what  he  said ; 
and  in  a  question  of  reputation,  the  same 
thing  is  cc»npetent  But  here  it  is  proposed 
to  give  in  evidence  the  deposition  o£  a  witness 
in  imother  cause ;  and  as  the  objection  is  not 
mwted  on,  perhaps  it  may  be  admissible. 
But  it  would  have  been  more  r^ukr  to  have 
examined  him  by acommisdon  from  this  Court. 
In  Strong's  case  I  do  not  think  the  proper 
reason  is  given  for  rejecting  the  deposition. 

Marshall,  for  the  pursuer,  stated  the  his- 
tory of  the  case^  and  of  the  law  of  thirhige. 
Being  a  restriction  cm  liberty,  the  lowest  mul- 
ture must  be  taken ;  ErsL  II.  9-  SO. — ^Before 
1787^  this  was  a  very  heavy  thirlage,  but  it 
was  then  much  modified..  The  first  Issue  must 
be  found  for  us ;  and  if>  on  the  second,  the 
defender  proves  any  higher  multure  to  have 
been  paid^  the  Jury  should  specify  it.  The 
payment  oould  not  have  been  for  40  years,  as 
the  leases  are  only  33  ye^rs  old. 

CampbeU,  for  the  defender. — ^This  is  a 
sipapl^  question  of  fact.    The  pursuer  has  not 
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CocvBAv  proved  the  last  part  of  the  first  Issue,  which 
Wal^b.  must  therefore  be  found  against  him.  On  the 
second  I  shall  prove  more  paid  than  is  stated 
in  the  first  Issue.  I  shall  prove  it  for  33 
years,  and  the  old  leases  shew  the  payments 
before  that  period. 

Ferguson. — On  the  first  branch  of  the  first 
Issue,  I  am  not  bound  to  prove  any  thing  of 
kiln  dues,  but  only  as  to  multure. — Skene  V. 
Kiddie,  20th  Dec.  1775. ;  M.  16,068.  Thir- 
lage  is  an  undeviating  rate ;  and  if  you  find 
that  the  payments  varied,  you  must  find  for 
me,  as  it  is  that  of  which  I  complain.  If  you 
find  for  me  on  this  Issue,  I  am  indifferent  about 
the  second.  If  I  am  bound  to  prove  the 
first,  the  defender  is  bound  to  prove  the  se^ 
cond ;  and  his  evidence  does  not  prove  that 
any  of  the  pursuers  paid  it. 

LoED  Chief  Commissioner. — ^The  his- 
tory of  this  case  may  in  some  degree  clear  our 
way  to  the  suljeet  for  consideration.  It  is 
evident  that  in  1787,  Lord  Galloway  intend^ 
ed  to  alter  the  rate  of  multure,  and  to  grant 
a  great  ease  to  his  tenants.  He  did  so  with 
Accuracy  in  the  articles  of  roup  ;  but  the  mat- 
ter is  not  stated  with  the  same  accuracy  in 
the  leases.    The  miller  seems  to  have  been  a 
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party  to  this  transaction,  and  the  tenants  com-     Cochbait 
plmn  that  he  has  since  taken  more  than  he     Wallacx* 
was  entitled  to  take. 

There  is  here  no  question  as  to  what  the 
tenants  are  bound  to  grind;  and  the  only 
question  sent  by  the  Court  of  Session  is  for 
the  purpose  or  ascertaining  the  rate  of  the  out* 
town  multure.  The  rate  stated  by  the  pursuer 
I  in  his  summons  is  Is.  6d. ;  and  it  has  been 

proved,  that  that  is  now  the  proper  compen- 
sation for  the  labour  of  grinding. 

Evidence  of  the  practice  at  other  mills  is 
no  proof  of  the  practice  at  this ;  but  it  is 
competent  and  most  convincing  evidence  of  ^ 
the  rate  to  which  out*town  multure  had  gene* 
rally  fallen ;  and  it  has  been  proved  that  the 
same  rate  had  in  some  instances  been  paid  at 
this  mill.  It  appears  to  me  that  you  may 
find  the  first  branch  of  the  1^/  Issue  in  the 
affirmative :  The  second  branch  is  the  ques- 
.    tion  the  Court  of  Session  have  to  determine. 

Sd  Issue. — ^This  is  not  a  simple  question  of 
prescription,  but  a  special  question  as  to  these 
tenants.  If  a  miller  is  bound  by  a  contract, 
he  cannot  set  up  a  general  prescription  against 
it ;  and  in  this  case,  though  proof  may  have 
been  given  of  larger  payments  by  others,  I 
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CocHRAir     think  you  ought  tolimit  the  inquiry  to  whether 
Wallace,     the  proof  applies  to  theso  tenants. 

The  findings  would  then  be,  that  they 
are  not  hound  to  pay  more  than  Is.  6d.  per 
boll,  though  some  instances  of  a  higher  rate 
have  been  proved ;  and  as  no  evidence  has 
been  adduced  on  the  second  Issue,  appli* 
cable  to  these  tenants,  you  may  on  that  Issue 
also  find  for  the  pursuer. 

Verdict. — ^The  Jury  found,  1st,  That  the 
tenants  were  not  bound  to  pay  more  than  Is. 
6d.  per  boll,  or  the  ^^  part  in  kind ;  but 
that  instances  had  occurred  where  more  had 
been  paid.  2d,  That  they  had  not  paid  for 
40  years  the  dues  specified  in  the  seeond 
Issue. 


J.  Ferguson  and  MarshaU  fi>r  the  Parsuer. 
CampbeU  for  the  Dander. 


J 
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PEBTH. 

PSE8EKT, 
LORD  CHISF  COJCKISSIOVEB. 


KoBxaTfov 
VSmovaov 


Robertson  v.  Ferguson. 


An  action  of  damages  for  executing  dili«  ^mageg 

i»         i^M  i»  •■,-        claimed  for 

gence  for  the  niU  amount  of  a  debt  after  executing  dui. 
agreeing  to  accept  of  a  composition,  and  fqt  fS^LJinua 
repayment  of  the  balance.  freeing toae- 

cept  of  a  corn- 
pofiitioxk 

Defence.*— The  creditors  did  not  accept 
of  the  oflfered  composition. 

ISSUES. 

The  Issues  were^  1st,  Whether  the  de- 
fender accepted  of  a  composition  offered  by 
the  pursuer  to  his  creditors  ?— 8</,  Whether 
the  pursuer  tendered  good  security?  and 
Whether^  after  this  offar,  the  defender  poind- 
ed goods  and  effects  of  the  pursuer  ? — Sd^ 
Whether  the  defender  agreed  to  accept  of  the 
security  offered  ^^^th.  Whether  the  pursuer 
tendered  payment  of  the  amount  of  the  com- 
position ? 


$04  CASESI  tBim>  IN  May  4, 

BonmTMir        The  first  witness  called  for  the  pursuer, 

Fsft^soir.     w^  asked  by  the  counsel  for  the  defen'der, 

-,  ^"^^7^     whether  a  state  of  debts  was  laid  before  a 

To  entitle  a 

party  to  give     meeting  of  creditors  ? 

parol  evi-  ^^^ 

denceofthe  LORD    ChIEF    COMMISSIONER. — If    VOU 

contents  of  a  t  i. 

written  docu-    Called  upou  the  oth^  party  to  produce  this 

ment,  hemust     ,  ^  ,  ^-  /•       i  .      j 

have  caUed  for  docuuient,  and  they  refused  to  do  so,  you  may « 
Se£mMt.  give  evidence  of  its  contents,  but  otherwise 

the  testimony  is  incompetent. 

A  witness  not       A  witucss,  ou  his  cross-examiuatiou,  was 
at  notes,  unless  about  to  refresh  his  memory  by  looking  at  a 

made  by  him       * 

at  the  time  the    notC. 

tow«ctionoc.        j^^^^  ^.jjj^p    COMMISSIONEll.— A   wit- 

ness  may  speak  from  a  note  made  at  the 
time,  but  cannot  look  at  notes  made  some 
time  after.  I  doubt  if  you  can  examine  the 
witness  as  tq  a  meeting,  the  result  of  which 
was  reduced  into  a  solemn  writing.  If  you 
intend  to  prove  that  all  the  pursuer's  creditors 
acceded,  you  must  produce  and  prove  the 
writing,  as  the  best  evidence.  The  defender 
may  then  rebut  this,  by  proving  that  pthers 
not  contained  in  the  writing,  were  credi- 
tors*. 

At  the  conclusion  of  the  evidence  for  the 
pursuer,  Mr  Keay  suggested  that  no  case  was 
proved. 
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Lord  Chief  CoMMissioNEii.--*-This  ia  E»ssimo« 
oertaiiily  a  very  defective  casa  Things  are  fskiivsov. 
not  done  at  the  proper  time.  Before  bringing 
a  case^  a  party  ou^t  to  inquire  whether  he 
can  prove  it,  and  if  he  cannot^  ought  not 
to  bring  the  action.  Agents  too  ought  to 
prepare  their  testimony  earlier.  In  the* 
present  case  there  is  some  evidence,  and 
you  may  make  such  remarks  upon  it  as  you 
think  proper.  There  is  prima  Jade  evidenoe 
of  good  security  having  been  offered^  and 
there  is  evidence  to  go  to  the  Jury  on  the 
tender  of  that  security. 

» 
Murray  opened  the  case  for  the  pursuer, 

and  stated,  that  a  composition  was  offered, 
and  accepted  by  all ;  that  good  security  was 
offered ;    and  the  Jury  would  judge  who- . 
ther  it  was  not  refused  in  the  hope  of  obtain* 
ing  an  undue  advantage. 

Keay. — ^The  pursuer  was  a  year  too  late 
in  offering  the  security.  This  was  not  exe- 
cution of  summary  diligence ;  and  it  would  be 
monstrous  to  subject  the  defender  in  damages 
for  the  &ult  of  the  pursuer.  The  first  Issue 
is  out  of  the  question^  as  th^  defender  was 
present.  The  question  is,  if  good  security 
was  found?  and  all  agreed  that  it  was  not. 

u 


I 
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BoBCftYsM  The  cautioner  was  changed  from  the  one  first 
FEmouflON.  offered^  which  would  have  heen  suffident  to 
vitiate  the  agreement ;  and  instead  of  a  nego- 
tiable document,  the  pursuer  offered  one  ngn- 
ed  by  a  mark. 

JLoBD  Chief  CoU:MissloN£B.*^In  this 
case,  the  pursuer  complains  that  the  defender 
poinded  and  sold  his  goods,  after  agreeing  to 
accept  of  a  composition.  The  answer  is,  that 
tile  composition  was  accepted,  on  condition 
that  good  security  was  &und,  and  that  all 
the  creditors  acceded.  If  these  were  the 
conditions,  and  not  compUed  with,  the  origi- 
nal  agreement  was  at  an  end. 
.  As  the  agreement  is  established,  the  question 
ii,  whether  the  conditions  were  eomplied  with  ? 
If  a  party  enters  into  a  composition  to  be  ac- 
cepted on  good  security,  and  no  objection  is 
stated  in  time,  the  security  must  be  held 
good,  unless  the  defender  shews  it  bad ;  but  if 
the  security  is  changed,  the  burden  of  proof 
is  shifted  to  the  pursuer,  and  he  must  shew 
the  security  good.  The  objection-  to  the  bill 
offered  is,  that  it  is  signed  by  a  mark ;  and 
though  a  marksman  may  bind  himself,  it  re^ 
quires  the  subscription  of  witnesses. 

The  cautioner  must  not  only  be  sufficient, 
but  the  document  binding.    I  doubt  if  it  was 
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proved  that  the  cautioner  was  sufficient  i  and  ^oBSftTMv 
I  state  to  you,  as  clear  law,  that  this  docu-  FB&ousmr. 
ment  is  not  bindings  and  therefore  the  secu- 
rity is  not  good.  In  these  circumstances,  ydu 
are  to  make  tip  your  minds  whether  thei  con- 
ditions have  been  complied  with.  On  thdi 
third  issue,  tlie  fact  of  the  agreement  is  madd 
out ;  and  if  all^the  creditors  were  present  and 
agreed,  it  is  not  necessary  that  they  should 
all  sign  at  the  time,  but  might  do  so  after- 
wards. But  where  is  the  evidence  that  ail 
the  creditors  agreed,  and  signed  at  any  time  ? 
If  the  leaning  of  your  minds  is  the  i$ame 
with  mine,  you  will  find  for  the  defender; 
but.  it  is  only  in  point  of  law  that  you  are 
bound  by  my  opinion.  The  fact  is  entirely 
with  you.  If  you  find  damages,  I  conceive 
they  ought  to  be  very  small. 

Verdict — *'  J^or  the  defender  oil  all  the 
Issues.'' 

A.  Murrain  for  the  Borsuer. 

Keaif  for  the  Defender. 

■ 

(AgentSj  J,M^Gregor^  aad  Ro,  CargiU^  #.&)> 
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1820. 

May  11.  Miller  v.  Moffat. 


An  action  for  An  actioii  for  repetition  of  a  balance  of  a 

bulk-iu^lsto.  sum  stolen  from  the  Paisley  Union  Bank^ 

tipiepoind^,'  Glasgow,  and  for  damages ;  and  an  action  of 

J^l^^^^^^®  multiplepoinding,    at    the   instance   of  the 

S^Hm  City-derk  of  Edinburgh. 

to  be  purcha- 
sed with  a  part 
of  the  notes.  ISSUES. 


"  1^/,  Whether,  on  the  evening  of  the 
13th  day,  or  the  morning  of  the  14tli  day 
of  July  1811,  or  about  that  time,  the  de- 
"  fender,  James  Moffat  alias  M*Coul,  did 
*^  steal,  or  unlawfully  abstract  and  carry  off, 
*'  or  was  art  and  part  in  stealings  or  unlaw- 
**  fully  abstracting  or  carrying  off,  from  the 
**  office  of  the  Paisley  Union  Bank  in  Glas- 
'<  gow,  cash  and  bank-notes,  and  bankers' 
^*  notes  belonging  to  the  said  bank,  amount- 
**  ing  in  value  to  L.  1 9,753.  4s.  or  there- 
*'  abouts  ?  And  whether  the  defender  still  re- 
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^  tains,  and  refoses  to  restore  to  James  Mil-  milled 
^  let,  the  pursuer,  for  and  on  account  of  the  mo^^^t. 
^  said  Bank,  a  large  portion  of  the  said  cash, 
^  bank-notes,  and  bankers'  notes,  amounting 
^  in  value  to  L.7644.  9s.  or  thereabouts  ? 

^^  Sdf,  Whether  the  amotint  in  value  of 
^  Ii.l9»753.  4&  in  cash  and  bank^notei^  and 
^  bankers'  noteiE^  was,  on  the  13th  and  14th 
^  days  of  July  aforesaid,  stolen,  abstracted, 
**  or  carried  away  from  the  office  of  the  Pais* 
^  ley  Union  Bank  Company  at  Glasgow 
^  aforesaid,  and  whether  the  said  defender  re^ 
^  ceived  the  whole,  or  any,  and '  what  part 
**  thereof,  knowing  the  same  to  have  been 
'*  stolen ;  and  whether  he  still  retains,  and 
**  refuses  to  restore  to  the  said  James  Miller, 
^  for  and  on  account  of  the  said  Bank^  a 
**  large  portion  of  the  said  cash,,  bank-notes, 
^  and  bankers'  notes,  amounting  in  value  to 
♦*  L.7644.  9s.  or  thereabouts  ? 

"  Se?,  Whether  three  bills  of  exchauge,  one 
«  dated  4th  March  1813,  for  L.540,  drawn 
•*  by  the  British  Linen  Company  on  the 
'*  house  of  Smith,  Payne,  and  Smith,  bankers 
*  in  London,  payable  to  James  Martin,  at 
*•  forty  days',  sight;  one  dated  5th  March 
♦•  1813,  for  L-31,  drawn  by  the  British  Li. 


4€ 
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^  nen  Company  on  the  fiaid  hpuse  of  Smithy 

?'  Payne,  and  Smith,  pajahle  to  the  said 

^^  James  Martin,  ^t  fifty  days'  sight ;  and  one 

^  dated  the  5th  March  1813,  for.  L.400g 

^  diawn  by  the  Cominercial  Banking  Comr 

^  pany  of  Scotland,  on  Bruce,  Simpson,  Freer 

^  and  Company  of  London,  to  the  sfiid  James 

Martip,  at  forty  d^ys  sight :  all  in  the  ao 

tion  of  multipj4oiBdi»Jbrought  at  the  in- 

^  stance  of  Alexander  Callei;ider,   Depute 

City-derk  of  Edinburgh  aforesaid,  admit- 

ted  to  have  been  purchased  by  the  defender 

^  the  said  \James  Moffat  alias  M'Coul,  from 

^  Banking  Companies  aforesaid,  amounting 

^*  in  all  to  XmQ^Xj  lyere  purebred  by  him  with 

a  part  of  the  cash,  baiik- notes  or  bankers? 

notes,  stolen  or  unlawfully  abstracted  or  cai^ 

ried  off  by  him  a^d  others  as  aforesaid,  or 

^'  in  the  stealiug  or  unlawfully  abstracting  or 

**  carrying  off  of  which,  he  was  art  and  part, 

^'  or  of  other  cash  or  notes  obtained  as  the 

**  proceeds  of  the  notes  or  cash  so  stolen  or 

?•  abstracted ;   or,  whether,  having  received 

**  the  same,  knowing  them  to  have  been  sto« 

**  len,  he  di^  apply  part  thereof,  or  of  othec 

<*  notes  or  ca^  so  stolen  or  abstracted,  in  pur^ 

^'  chasing  the  b^ls  of  exchfinge  aforesaid,  acd-t 
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^  mitted  by  the  said  Jamw  Moffat  aUaf  Muojik 
'^  M'CouI,  de&ider^  to  have  been  poxchaaed  Mk>Ff  at. 
by  him  ? 

**  Schedule  of  damages  claimed  by  the  Pursuer, 

«L         .         -        -     L.19,758    4    0 
*^  Under  deduc* 

''tionofL.11,988  15    0 
♦*4iidof  970    0    0 

■      ■      12,908  15    O 


L.7644  9  0 
^  with  interest  upon  the  said  sum  of  L.7644r 
**9s.,  and  provisionally  with  deduction  of 
^  L.991,  contained  in  the  drafts,  the  subject 
^  of  the  multiplepoinding. 
•*  II.  L.1500  of  danfages." 

In  this  case  an  application  was  made  for       isao. 
an  order  for  the  defender  to  attend  the  trial.     ^^F^tawtty?^ 

Jeffrey i  for  the  pursuers. — ^This  is  neces-    Wy^*^ 
sary,  as  it  may  be  impossible  to  identify  him,  in  wiodi  the 

i_  X  1.     j*ii»        A  Court  would 

as  he  went  by  dmerent  names.  not  interfere 

LoBB  Chief  Commissioneb. — ^By  what  Jte^^ftoap, 

process  can  we  enforce  the  order  ?  S?^  jSTSf 

Jeffrey. — We  ask  an  order  in  the  first  in- 1*^ 

stance,  and  if  that  is  not  effectual,  he  mufijt 

pay  the  costs  occasioned  by  putting  off  the 
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The  general  piiidple  of  Ifiw  is,  that 
the  partjjr  U  in  Court;  and  there  is  no 
douht  the  Court  have  power  to  compel  this, 
or  hold  him  confessed.  A  mtnetss  is  com-? 
polled  to  attend. 

AUsofh  fi>r  the  defender. — On  a  diBgent 
search,  I  have  not  been  able  to  find  a  single 
iastanoe  of  this  being  done.  The  defender  isf 
most  anxious  to  be  present,  and  to  bring  this 
case  to  an  ^id ;  but  he  does  not  choose  that  it 
lshoi|ld  go  to  the  Jury  with  an  order  of  this 
9ort  against  him ;  and  it  is  possible  that  he 
may  be  called  away  by  other  business.  We 
hold,  judidal  examination  is  incompetent  in 
such  a  case,  though  the  Court  of  Session  aL 
lowed  it  in  this  case. — Gordon  v.  Campbell, 
aad  Dec.  1819. 

LoED  Gillies.— Is  there  any  precedent 
for  such  a  proceeding,  or  any  case  where  the 
foundation  of  the  action  was  an  alleged  crimi-o 
nal  proceeding  ?  The  defender  comes  here, 
and  we  must  presume  him  perfectly  mnocent. 
Would  it  not  be  a  strong  measure  to  grant 
an  order,  as  if  there  was  a  presumption  that 
he  is  about  to  leave  the  country  ?  If  the  pur- 
suer gives  him  notice,  and  he  does  not  attend, 
this  might  be  a  reason  for  putting  off  the  trial. 
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tn  the  Coniinissary  Court,  though  the  party      Miller 
attends,  I  never  knew  an  order  for  attendance.     Moffat* 

LfORD  PiTMiLLY. — I  reooUect  a  case, 
where  the  criminal  proceeding  was  stopped 
till  the  civil  suit  was  hrpught.  In  this  cas^ 
I  confess  the  bent  of  my  opinion  is,  that 
if  the  ends  of  Justice  require  it,  we  have 
power  to  make  the  order ;  but  I  am  uncer-. 
tain  if  disobedience  would  be  a  contempt. 

Lord  Chief  Commissioner. — ^The  sin- 
gular nature  of  this  case  arises  from  not  hav- 
ing  proceeded  with  the  criminal  case  first.     It 
appears  to  me  extremely  difficult  to  know 
how  this  order  could  be  enforced,  if  we  grant- 
ed the  order.     It  may,  however,  be  intimated 
to  the  defender,  that  he  is  expected  to  attend ; 
and  it  will  be  matter  for  observation  to  the 
Court  and  Jury,  if  he  does  not.     Mr  Alison 
speaks  after  a  diligent  search ;  but  he  only 
speaks  negatively :  on  the  other  side  no  case 
Is  mentioned.     I  do  not  think  we  have  power 
to  make  the  order,  as  there  is  no  authority 
given  by  which  to  enforce  it.     Holding  the 
party  confessed  would  be  the  way  of  enfor- 
dng  it  in  the  Court  of  Session  ;  but  our  only 
authority  is  the  Act  1819,  59.  Geo.  III.  c. 
35,  §  28,  and  that  is  merely  to  compel  par- 
tics  to  proceed  with  their  cases. 


|K^4  CASES  TRIED  IN  Maj  11^ 

Mii-^Ki^  An  affidavit  was  nut  in ;  and  on  ^  dOtb 
MoppAT,  February,  before  pro^^ng  to  the  trial  <^ 
another  case,  the  Lord  Chief  Cokmis- 
sioKER  stated.  If  this  affidavit  had  be^  put 
in  at  fir^t,  it;  might  have  saved  two  attenda- 
nces upon  the  Court.  This  is  an  application 
for  an  ^?trv)rdinary  int^rence  of  th^  Court ; 
^nd  though,  in  the  course  of  85  years  practice 
I  never  heard  of  such  an  a^lication,  and  do 
not  believe  that  any  such  has  been  made 
*™g  ti.e  l«,g  p»cL  of  tdl  h,  Jury  i. 
England,  yet  I  hold  myself  bound  to  yield 
to  the  law  of  this  part  of  the  country ;  and 
vrhat  1  heard  created  doubt  in  my  mind 
whether  it  might  not  be  competent  here. 
But  on  the  matter  contained  in  the  affidavit, 
yfe  are  unanimously  of  opinion  that  there  is 
not  enough  stated  to  entitle  th^  pursuer  to 
this  order.  If  it  was  granted  in  this  case, 
the  application  might  be  made  in  every  case. 
But  it  is  unnecessary  to  enter  into  the  rea- 
sons of  the  rule,  as,  with  sufficient  activity,  all 
may  be  got  which  is  necess^  to  the  ei|4s  qf 
justice  ;n  this  ca$c. 

In  opening  the  case,  Mr  Cocl^bum  was 
prpceediDg  to  st^te  th«  conduct  of  tl;e  do^ ' 
fender, 
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Grant,  for  the  defie&den-r-The  pursuer  is  Mi^lsi^ 
pot  entitled  to  state  criiniBal  charges  againiit '  iiioFFATr 
the  defender.  His  cbaract^  is  npt  the  suhj^^  Srv'*/ 
pf  discussion  here^ 

Jeffrey. — I  admit  that  we  are  not  ei^titled 
to  prove  what  is  reported  of  him ;  hut  we  are 
entitkd  to  shew  who  his  companions  were^ 
to  make  out  the  prohahility  of  his  doing 
what  is  charged  against  him,  and  as  contrar- 
dicting  his  declaration  as  to  his  employment 

GranA-T-All  authorities  agree  that  yopi 
are  not  entitled  to  prove  a  person  in  such  a, 
^situation,  or  of  such  a  character  that  it  is  likely 
Ixe  was  guilty  of  a  criminal  act 

liO&D  Chief  Commissioneb. — ^When 
thjB  evidence  is  offered,  you  may  object  to  any 
part  of  it.  The  pursuer  cannot  know  exactly 
what  will  he  admitted.  From  the  hands  in 
fvhich  the  ca^e  is,  there  can  he  no  doubt  it 
will  he  stated  with  propriety ;  and  without 
allowing  the  statement  to  proceed,  we  cannot 
understand  the  pase.  But  the  statement  wiU 
not  influence  the  Court  or  Jury  in  any  thins:  , 

*  •    In  openings 

that  is  not  allowed  tg  he  proved*  case  for  the 

*  pursuer,  hia 

counsel  allow? 

Mr  Co(^kbuni  was  about  to  re^d  frpm  t|i@  dicud  decbmh 
Affixations  by  the  f[efende^  ieT^Sr/^ 
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MiLLEB  CPrant-^We  mean  to  object  to  the  pro- 

MoTFAT.  dnetion  of  these  in  evidence ;  and  Mr  Code- 
^^  bum  ought  therefore  only  to  state  the  import 

of  them,  as  of  the  testimony  of  the  mt^ 

nesses. 

Loud  Chief  Commissidneh. — It  is  di£> 
icult  to  say  that  the  Court  should  interfere 
to  prevent  the  counsel  from  using  their  dis- 
ereti(m  as  to  reading  declarations  solemnly 
made,  and  taken  down  in  writing,  upon  the 
mere  possibility  that  the  Court  may  reject 
them,  and  with  the  possibility  also,  that  if 
admitted,  he  may  have  no  opportunity  of  ob^ 
serving  ujpon  them. 

When  the  declarations  taken  at  the  time 
the  defender  was  apprehended  on  suspicion  of 
the  crime,  were  given  in  evidence,  Mr  Grant 
at  first  objected,  but  afterwards  admitted 
them  to  be  authentic. 

Loud  Chief  Commissioxer. — ^They 
ought  regularly  to  be  read  now ;  but  if  the 
passages  read  by  Mr  Cockburn  are  marked,  it 
may  be  sufficient  if  I  state  them  to  the  Jury. 
This  is  not  a  document  to  be  given  to  the 
Jury,  but  to  be  taken  on  statement,  as  the 
testimony  of  the  witnesses. 
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When  the  dedaratioa  before  Lord  Gillies      Miller 
WW  produced,      .  Mo^^.x. 

Grant  d:>jects,  not  to  the  authentidty  of 
the  documentf  but  to  such  a  document  being 
evidence  in  this  cause.  Loid  Gillies  will  re- 
Collect,  that  after  heaping  all  the  abuse  they 
could  on  the  defender^  they  were  reduced  to 
refer  the  whole  to  the  declaration  of  the  party. 
Lord  Gillies  doubted,  and  refused  to  examine 
him  as  to  a  capital  felony. 

The  First  Division  altered  this  iuterlocu- 
tor  to  a  certain  extent ;  but  it  is  perfectly 
clear,  that  in  a  civil  court  a  man  is  not 
bound  to  state  what  may  be  used  to  convict 
him  of  a  capital  felony.  Many  cases  might 
be  quoted  both  in  England  and  Scotland. 

Jeffrey* — -These  declarations  were  taken  in 
this  case. 

Lord  Chief  Commissioner.— We  do 
not  require  any  authorities,  or  any  reply.  The 
eoippetent  Court  has  ordered  this  examina- 
tion, and  it  has  been  solemnly  and  regularly 
''gone  into.  If  the  party  thinks  it  necessary 
to  refer  to  this  as  evidence,  we  must  receive  it. 

Grant. — ^We  must  refer  to  the  peculiar  . 
situation  in  which  we  are  placed  as  our  apo- 


'^ 
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siiLteii      ibgy  i  we  would  have  advised  an  Appeal  against 
HoFFAT.      the  examination,  but  that  was  incompetent; 
^^'^'y^^     and  our  oply  mode  df  rddress  is  by  now  ten- 
dering a  Bill  of  £:&ceptions. 

Lord  Chief  Commissioned. — Adjust 
the  bill,  and  we  shall  receive  it  before  we 
leave  the  Cobrt. 

A  vntness  (Porter  to  the  Bank)  haviiig 
stated  that  he  saw  a  parcel  in  the  Bank,  with 
a  note  upon  it  i  was  asked  if  he  copied  the 
note? 

Grant  objects. 

Lord  Chief  Commissioner.-— It  is  cei'- 
tainly  competent  to  ask  if  he  copied  the  note. 
It  is  quite  a  different  question  if  he  vnH  be 
Allowed  to  speak  to  his  copy. 

Parol  evidence       The  wituess  having  Stated  that  Mr  Likely 

competent  of  o  ^ 

what  a  person    df  the  Bank,  who  died  about  five  years  agd, 
said ;  b\it  in.     had  gouc  to  Loudou,  and  returned,  he  believed, 
Se^p^n  was  ^Ith  a  number  of  the  stolen  notes,  j^as  asked; 
^^^t     didheteUyou? 
JSS^u^  6rran<    objects.      This    is  heafsay,   and 

of  a  person  interested,  who  could  not  have 

^ven  evidence. 
Jqffrey. -"^This  was  an  official  person^  and* 
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as  such,  his  evidence  would  have  been  admis*  Miitxi^ 
sible,  had  he  been  alive.  The  statement  was  moft at^ 
made  when  there  was  no  suit  depending,  and 
he  is  since  dead« 

Grant-^i  a  persdn  ceases  to  have  an  in- 
terest before  the  trial,  it  has  been  held,  bttt 
not  uniformly,  that  he  might  be  examined ; 
but  was  it  ever  heard  of  that  his  testimony, 
at  a  time  when  he  was  interested,  could  be 
reared  up  as  evidence  ?  ^  If  an  incompetent 
witness  had  been  examined  on  one  trial,  could 
what  he  then  sdd  be  proved  as  evidence  in 
another  case  ? 

With  all  deference,  I  shall  on  every  occa^ 
don  argue,  that  hearsay  is  totally  inadmis* 
sibl^ 

Loud  Chief  CommissioneA. — I  hold  it 
quite  clear  that  hearsay  is  inadmissible  by  the 
Law  of  Scotland ;  but  if  the  patty  is  dead, 
what  he  said  may  be  proved  as  a  circumstance 
of  evidence,  which  forms  an  exception  to  the 
general  rule. 

As  to  the  objection  of  interest,  that  ap- 
pears to  me  a  question  of  importance.  If 
this  had  been  a  criminal  prosecution,  this 
would  have  been  admissible  for  the  ends  of 
public  justice ;  but  here  it  is  an  action  to  re- 
cover a  sum  of  money,  and  is  a  matter  in 
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Mihhvn  which  this  person,  if  alive,  would  hare  been 
Moffat,  interested*  We  must  see  what  th^  mean  to 
prove,  as  it  may  be  far  short  of  what  we  sup^ 
pose,  and  may  differ,  as  this  is  a  private  com* 
pany,  not  a  corporate  Bank.  If  this  person 
had  been  alive  and  interested,  you  could  not 
have  called  him,  but  you  might  have  called  9 
witness  to  prove  the  sum  he  brought  back  from 
London.  In  all  cases,  I  am  most  anxious 
to  lay  down  accurate  rules ;  but  this  is  a  case 
of  greater  anxiety,  from  its  very  pecidiar  com- 
plexion ;  for  though  it  is  for  a  civil  debt,  thp 
evidence  is  of  a  criminal  nature.  The  ques- 
tion as  to  proving  what  a  person,  since  dead, 
has  said,  I  hold  as  disposed  of ;  and  the  ques- 
tion is,  if  the  interest  is  such  as  to  make  the 
evidence  inadmissible. 

Though  disqualified  as  a  partner  of  the 
Bank,  it  is  said,  that  as  an  officer,  his  evi- 
dence must  be  taken.  What  was  the  situa- 
tion and  character  in  which  this  gentleman 
acted  in  going  to  London,  &c.  ?  Was  he 
then  acting  as  cashier,  or  merely  as  a  messen- 
ger from  the  Bank,  and  in  a  character  in  which 
any  of  the  other  partners  might  have  been 
employed  ?  This  witness  is  asked  to  speak  to 
statements  made  by  this  person  while  acting 
in  this  character.   It  is  said,  as  his  heirs  have 
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no  interest,  he  is  in  the  situation  of  a  witness 
nvith  a  release ;  hut  it  is  a  sufficient  ohjeetioin,  ' 
that,  at  the  time  he  made  the  dedUoration, 
he  was  interested.  If  we  allow  any  part 
of  what  he  said  to  be  proved,  we  must  al- 
low every  circumstance,  even  to  his  having 
received  the  money  from  the  hands  of  the  de- 
fender, if  he  got  it  there.  We  can  only 
look  to  his  situation  at  the  time  he  made 
lihe  statement,  and  at  that  time  he  was  in- 
terested. 

A  partner  of  Sir  W.  Forbes  &  G).'s  bank 
was  called. 

Grant  objects. — ^The  G}mpany  are  cau- 
tioners to  the  Magistrates,  in  case  we  succeed 
in  recovering  the  three  drafts;  Alison  v. 
Gordon,  17th  December  1701.  The  same  is 
kw  in  England;  1.  Phillips,  52;  1.  T.  R. 
Carter  v*  Pearce. 

The  coimsel  for  the  pursuers  withdrew  the 
witness  till  a  discharge  could  be  got.  An  oigection 

of  want  of  suf- 
ficient notice 

After  a  witness  was  sworn,  and  partly  ex-  ^o  bTcSfed, 
amined,  Mr  Grant  objected,  that  they  had  ^^^^^  ' 
only  got  notice  of  his  being  a  witness  the  [^n^^*'"^"*" 

night  before.  menced. 

X 


com- 


The  Court  will 


CASES  TRIED  IK  May  11, 

Lord  Pitmilly. — ^You  are  too  late  with 
your  objection. 

The  counsel  for  the  pursuer  ^hed  this 
not  compel  a    witucss  .to  sec  the  defender. 
EimiLifm  ^^      Lord  Chi£f  CoMMissioN£R.-^TheCourt 
tiST  "™^  *  have  no  power  to  compel  him  to  attend ;  hut 

they  have  sent  him  notice  that  you  wish  it 

An  objection  was  taken  to  two  articles  of 
the  condescendence,  and  part  of  a  third,  with 
the  answers,  which  were  given  in. 

IjOrd  Chief  Commissioner. — ^The  con- 
descendence certainly  is  not  evidence,  but 
must  be  received,  as  the  answer  is  not  intel- 
li^ble  without  it 

Ciitumstances  Vickery,  the  Bow-*street  officer,  in  the 
copy  of  a  note  course  of  his  examination,  stated^  that  in  a 
SS£  rfuif"  pocket-book  found  on  Huffy  Whyte,  there 
2®^*^^;  was  a  note  which  was  copied  into  the  books  of 
J^  to  b«      the  office,  and  he  afterwards  compaied  it  He 

had  searched  for  the  ori^nal,  but  eould  not 
find  it,  and  thought  it  probable  it  had  been  re- 
turned to  Whyte. 

Grant. — ^They  have  not  proved  that  the 
memorandum  is  destroyed ;  and  it  is  not  oui^ 
nor  in  our  custody. 


J 
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LoBD  Chief  Coifici88ioN£B«-^If  this     milleb 
had  been  offered  at  an  early  stage  of  the  cause,     moffat. 
the  objection  would  have  had  much  force;     ^'■^r*' 
but  they  have  given  so  much  evidence,  and 
kid  their  ground  so  strong,  to  connect  these 
persons  with  each  other,  and  with  this  memo, 
randum,  that  I  think  it  is  admissiUe  in  the 
oircnmstances  of  this  case. 

The  witness  then  read  from  the  book,  and  parolevidence 
stated  that  Whyte  had  been  executed.  ?' ^p^S'uial 

£rranif.<— This  is  hearsay,  and  inadmissible,  con^^^o*fa 
though  the  person  is  dead.  In  a  case  of  this  ^P^g2?"J% 
nature  we  must  proceed  according  to  the  exciudmg 

,  proof  of  state- 

Stnctest  rules.  ments  made 

Jeffrey. — ^There  is  nothing  so  clear  as  that   ^   "*" 
diis  is  admissible  in  a  civil  court. 

6rafi/.-^This  is  the  hearsay  of  a  person  I 
have  proved  a  convicted  felon. 

Lord  Chief  Commission£&. — ^Youhave 
not  proved  him  so  to  the  effect  of  exduding 
his  testimony. 

Grant.^^I{  the  witness  had  been  alive, 
and  offered,  I  must  then  have  produced  a  con^ 
viction ;  but  brought  in  this  way,  I  could  not 
be  prepared  for  it  I  have  proved  it  in  the 
same  way  they  proved  him  dead. 
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Miller  Jeffrey. -^Tbey  admit  that  if  Whyte  were 
Mof^FAT.  here,  they  must  have  produced  a  conviction, 
and  are  they  on  surmise  to  cast  this  evidence? 
Lord  Chief  Commissioner. — We  think 
this  evidence  admissible ;  but  if  you  ask  our 
opinion  of  it,  we  think  it  of  very  little  weight 
In  England,  the  dvU  action  mei^es  in  die 
felony ;  but  here  ^e  must  treat  this  as  a  dvfl 
case ;  and  there  is  no  doubt  that  there  is  a 
ground  of  action,  and  even  for  damages.  If 
the  case  were  properly  before  us,  there  is  real- 
ly no  point ;  and  it  is  on  the  manner  in  whidi 
it  is  brought  forward,  that  my  only  doubt 
rests.  It  comes  here  by  a  side-wind,  and  it 
is  said  that  the  other  party  had  no  notice  of 
it.  It  is  s^d,  on  the  other  side,  to  be  proved 
by  another  witness,  that  Whyte  was  a  con- 
victed felon.  I  have  ahe^dy  stated  my  opi- 
nion of  the  weight  of  this  evidence ;  but  if 
Mr  Grant  thinks  this  a  surpri^^  he  may 
move  for  a  new  trial  on  that  ground.  This 
is  certainly  not  evidence  of  the  conviction ; 
for,  though  it  may  drop  from  all  the^taesses, 
that  a  person  escaped  from  the  hulks,  yet, 
on  examination  of  the  recoid,  it  may  .appear 
that  the  conviction  was  irregular.  Here  the 
question  is,  if,  under  all  the  circumstances, 
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we  are  to  admit  evidence  of  what  this  person     Millcr 
said;  and  in  my  opinion,  we  ought  to  ad-     Moffat. 

mit  it. 

Lord  Gillies. — The  evidence  of  the  con- 
viction was  given  by  a  different  witness ;  and 
Mr  Jefl5:ey  most  properly  objects,  that  the 
other  party  wish  to  reject  that  evidence,  but 
to  take  the  benefit  of  his  testimony,  to  dis- 
credit his  witness.  Perhaps,  however,  Mr 
Jeflfrey  ought  to  have  given  some  notice  that 
he  meant  to  bring  this  evidence. 

In  the  course  of  the  examination,  Mr  Grant  circumstances 

held  sufficient 

objected,  that  there    was    no    evidence    of  to  prove  a  per- 

Whyte's  death;    but  the   witness    having 

stated  that  he  knew  he  was  convicted, — ^that 

report  said  he  was  hanged, — ^and  that  he  had 

not  seen  him  since,'  his  Lordship  held  this 

to  be  prima  facie  evidence  of  the  death. 

A  person  who  had  acted  as  attorney  for 
the  defender  being  called,  was  warned  by  the 
Court,  that  he  was  not  to  state  any  thing  he 
had  from  the  defender  in  his  character  as 
attorney. 

The  bank  of  Sir  William  Forbes  &  Co. 
being  released  from  their  cautionary  obliga- 
tion, the  partner  of  the  company  was  called. 


»«6 
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Miller     and  stated  the  amount  of  the  notes  sent  to 
MorPAT.     the  Paisley  Union  Bank,  and  that  a  letter 

was  written  stating  this. 

Grant — ^This  is  no  evidence  against  the 

defender,  and  a  letter  is  not  even  evidence  of 

the  fact. 
Load  Chief  CoMMissioN£R.-^This  is 

no  evidence  against  Moffat,  hut  it  shews  the 

amount  sent  to  the  Paisley  Union  Bank,  and 

is  to  be  taken  in  connection  with  the  other 

circumstances. 

Cockburn,  for  the  pursuer.-^The  simple 
questions  are,  Whether  the  defender  robbed 
the  Bank  ?  or  Whether  he  received  the  notes, 
knowing  them  to  be  stolen? 

There  is  no  direct  evidence  on  the  subject ; 
but  by  a  train  of  circumstances  we  shall  de-' 
monstrate  that  he  robbed  it. 

Grants  for  the  defender. — ^This  is  a  most 
singular  case,  and  such  an  one  as  I  never  ex- 
pected to  aigue  in  a  civil  court ;  but  as  it  k 
here,  we  must  sift  the  evidence  as  if  we  were 
trying  this  man  for  Iiis  life.  Such  a  case 
would  not  have  been  allowed  in  England^  and 
the  conduct  of  this  bank  is  highly  objection- 
able. You  must  hold  that  they  stipulated 
not  to  prosecute  for  this  sum. 
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V. 

Moffat. 


Tbe  Court  always  lean  to  the  admisdon  of  Millsr 
evidence^  and  therefore  allowed  proof  of  the 
persons  with  whom  the  defender  associated ; 
but  the  Jury  are  not  bound  to  believe  it ;  and 
except  the  partners  and  clerk  of  the  Bank^ 
there  is  not  one  uncontaminated  witness. 
With  respect  to  what  was  proved  to  have  been 
said  by  Why te,  I  must  b^  of  you  to  wipe  it 
entirely  out  of  your  minds ;  for  had  he  been 
alive,  his  evidence  could  not  have  been  re» 
ceived. 

Lord  Chief  Commissioner*-— This  case 
has  been  one  of  considerable  length  in  evi- 
dence ;  but  now  that  that  is  condudBd^  it  may 
be  shortly  stated.  Before  going  fiurther^  I 
would  warn  you  that  we  have  nothing  to  do 
with  the  conduct  of  the  parties,  except  so  far 
as  it  relates  to  the  Issues  before  us.  We  are 
not  to  investigate  the  conduct  of  the  Bank* 
nor  are  we  to  try  the  defender  for  a  crime, 
but  must  look  to  the  Issues  before  U6. 

This  is  a  case  of  durcumstances  (here  his 
Lordship  stated  them),  and  you  must  judge 
from  the  whole>  whether  it  is  made  out  against 
the  defender.  We  had  an  important  question 
to  consider,  as  to  the  competency  of  proving 
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MiiiEE  stat^sients  by  Whyte ;  and  I  am  still  of  opi- 
MoTFAT.  nion  that  we  weie  right  in  admittiiig  the  evi- 
dence ;  but  though  legally  and  necessarily  ad- 
mitted^  it  is  still  for  you  to  consider  the 
wdght  due  to  it.  In  proving  what  a  person 
since  dead  had  said^  there  is  always  the  dis- 
advantage that  there  are  no  means  of  cross- 
examination.  But  if  the  law  is^  as  we  know 
it  to  he,  that  hearsay  of  such  a  person  is  ad- 
ihissible^  then  this  must  be  held  sufficient 
notice  to  the  opposite  party,  to  bring  the  best 
evidence  to  shew  that  the  dead  person  would 
have  been  an  incompetent  witness.  You  have 
then  the  testimony  of  Whyte's  widow  and 
another  witness,  as  to  confessions  by  Whyte, 
and  of  Moffat  knowing  the  whole ;  and  there 
was  nothing  appeared  to  lead  us  to  doubt  the 
truth  of  what  she  stated,  though  you  must 
take  into  view  the  persons  with  whom  she  was 
accut^omed  to  assodate.  You  have  the  de- 
fender also,  in  his  declaration,  stating  hsn- 
self  to  be  a  merdiant,  though  it  is^  ^ovei 
Aat  he  never  was  so. 

On  the  tlaee  Issues,  you  miist  consider 
whefliar  there  is  not  suffident  to  satisfy  ywr 
mindsithat  these  bills  were  purchased  with  ike 
notes  taken  &om  the  Bank.    If  you  fod  A*r 
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the  pursuer^  it  is  for  you  to  assess  the  dama- 
ges, in  doing  which^  you  will  attend  to  the 
schedule. 
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V. 

Moffav. 


Verdict — ^'  For  the  pursuer  on  all  the 
^^  Issues^  but  found  no  damages  due." 


L'Amif,  Jeffrey f  aud  Cockhurnf  for  the  Pumiet. 
J.  P.  Grant  and  Alison  for  the  Defender. 

(Agents,  Jamet  Smyth^  w.  8.  and  WilHam  JarnksWy  w.  s.) 


FBESEXT, 
LOAD  FITUILLT. 


Henry  v.  Evans. 

Damages  for  assault 

Defence. — ^A  denial  of  the  statement ; 
and  a  plea  that^  the  defender's  estate  being 
sequestrated^  the  daim  is  incompetent. 

ISSUES. 


laso. 

June2S. 


Damages  for 
assault. 


^'  Istf  Whether,  on  or  about  the  4th  day 
''  of  January  1816,  on  the  shore  ^of  Leitb, 


330 


CASES  TRIED  IN 


JuneM, 


Henrt 


<c 


tt 


**  the  defender  did  assault  and  strike  the  pur- 
suer, to  the  injiu-y  and  damage  of  the  said 
pursuer  ?— or, 
<^  2d,  Whether  the  pursuer  did  first  as* 

sault  and  strike  or  push  the  defender  ? 
«  Damages  laid  at  L.IOOO.'' 


Malice  was  objected  to  a  mtness,  and  he 
was  examined  in  initiaMbus.       ^ 

LoED  PiTMiLLY. — ^You  ought  to  explain 
what  you  mean  to  prove.  I  understand  the 
witness  to  have  said  that  he  has  no  such  ma- 
lice as  would  lead  him  to  state  what  is  not 
true. 


Proof  of  an 
assault  upon 
the  party  not 
sufficient  to 
disqualify  a 
witness. 


It  was  then  stated  that  he  had  expressed 
a  wish  to  ruin  the  defender,  upon  which  the 
witness  was  withdrawn. 

When  the  witness  was  again  offered,  Mr 
Jeffirey  said,  that  he  would  prove  that  he 
had  assaulted  the  defender  in  1817. 

LoBD  PiTMiLLY.— You  have  stated  no- 
thing sufficient  to  disquaHfy  the  witness.  What 
you  state  only  goes  to  discredit  him ;  and  you 
have  proved  it  in  the  hest  way,  by  his  own 
evidence ;  and  that  evidence  will  go  with  all 
the  other  evidence,  to  the  Jury. 
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(To  the  Jury.) — ^There  are  two  ques-  Msvm 
tions  here :  Whether  the  defender  assaulted 
the  pursuer  ?  or  Whether  the  pursuei  struck 
first  ?  From  the  form  of  the  Issue,  the  de- 
fender  is  put  to  prove  his  justification ;  hut 
if  you  make  up  your  minds  on  the  first  Issue, 
it  decides  the  case. 

You  must  attend  to  the  very  commence- 
ment of  this  case,  and  particularly  to  the  dear, 
satisfactory,  and  strong  evidence  of  the  only 
witness  who  saw  the  first  blow.  You  saw  the 
witness ;  dnd  it  is  one  excellence  of  this  mode 
of  trial,  that  you  see  the  witnesses.  It  is  law 
that  one  witness  is  not  sufficient ;  but  when 
there  are  circumstances  supporting  that  evi* 
dence,  the  Jury  must  consider  it ;  and  in  this 
case  I  do  not  think  there  is  any  ground  for 
the  objection. 

There  is  here  no  proof  of  justification ;  and 
you  must  take  the  whole  facts  into  conside- 
ration ;  and  in  fixing  the  amount  of  damages, 
you  must  give  them^  as  compensation  to  the 
defender,  not  punishment  of  the  pursuer. 

Verdict  for  the  pursuer,  damages  L.50. 

J,  A.  Murray  ftud  Cockhurn  for  the  Pursuer.] 
Jeffrey  for  the  Defender. 

(AgentS)  Jamet  fferioty  w.  s.  and  John  Thorburru) 
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Jan.  SI. 

Judgment  en.       Jeffrey  moves,  that  as  the  defender  had 

tered  up  for  a        t     •    *  'i^  j.       j.     •    :■ 

thefuUsum  entered  into  a  composition  contract,  judg^i 

v°^ct,'not?or  Mcnt  should  be  entered  up  only  for  the  divi- 

due  b^&.  dend  on  the  sum  found  by  the  verdict,  and 

credSo*^  un-  ^^  ^^  *^^  expeuccs.    If  this  is  not  done,  we 

der  a  composi-  hayg  ^q  opportunity  of  bringing  the  question 

vion  conrracc. 

under  the    consideration  of  the  Court  of 
Session,  by  Bill  of  Suspension. 

J.  A.  Murray. -T^The  bankrupt  has  no 
right  to  make  this  motion ;  he  says  he  ^ras 
discharged  three  years  before  the  Issues  were 
tried* 

Lord  Chief  Commissioner. — ^There  is 
a  great  deal  in  the  objection,  both  on  the  ge- 
neral purview  of  the  statute  59-  Geo.  III. 
c.  35.  $19.  and  the  particular  words,  which 
are  strong :  viz.  That  the  judgment  shall  be 
equally  effectual  as  an  extracted  decree  of  the 
Court  of  Session,  which  goes  to  exclude  a 
Bill  of  Suspension ;  and  under  this  clause  the 
judgment  must  be  in  terms  of  the  verdict. 
This  relieves  us  from  going  into  the  merite ; 
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but  it  is  a  satis&ction  to  my  mind,  that  I  do 
not  consider  the  debt  constituted  till  judg- 
ment is  pronounced. 

LoED  FiTMiLLY. — ^I  am  of  the  same  opi- 
nion. I  thought  a  Bill  of  Suspension  might 
have  been  competent,  but  I  am  relieved  on 
the  ground  stated;  and  if  we  are  to  go  to 
the  meritSi  I  agree  that  the  debt  is  only  con- 
stituted at  the  date  of  the  verdict. 


PERTH. 

PRESENT, 
XORD  CHIEF  COMMISSIOKER. 


1820. 
September  27. 


Hei^debson  v.  Gaedtne. 
Declaeatoe  of  right  of  property.  pound  that  a 

Eieceofgroun4 
ad  been  pos« 

DsFEKOEt-^Tbis  ground  ia  question  was  '^^  f.^' 

^  .     ,     X  Bively  by  the 

common  to  the  pursuer  and  defender.  .    pursuer  and 

his  predeces- 
sors, for  forty 
years. 
ISSUE. 


**  Whether,  for  forty  years  and  upward^^ 
**  previous  to  the  10th  day  of  April  1818,  the 
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HstniKiMoir  ^  pursue^  William  Henderson  of  Orange^  of 
Gabdtve.  ^^  Batryf  and  his  predec^sors  and  authors,  or 
*'  their  tenants^  or  persons  deriving  right  from 
''  them,  have  possessed,  as  his  exdudve  pro- 
^  party,  the  small  brae^  or  piece  of  ground, 
^  situated  in  the  parish  of  Bany^  and  county 
^  of  Forfiur,  bdng  ahout  150  feet  in  length, 

and  15  in  breadth  at  its  broadest  part, 

atuated  ait  the  south-eastern  extremity  of 
^  the  field  called  Lawshade,  of  Grange,  of 
*•  Barry,  the  property  of  tlie  pursuer ;  and 
^  bounded  on  the  nortli  and  west  by  the  said 
*^  field ;  on  the  east,  by  the  road  leading 
••  from  the  village  of  Barry  to  Barrymuir ; 
*'  and  on  the  south,  by  the  lands  belonging 
^  to  the  heirs  of  Alexander  Hunter  of  Bals- 
^*  kelly  ?  or.  Whether  the  said  b7^ae  has  been 

possessed  as  the  common  property  of  the 

pursuer  and  defender  ?" 


A  witness  et.       The  first  witucss  Called  for  the  defender, 
bdngw  emr  WAS  Mrs  Marfory  (Margaret)  Mill,  reading 

J?a«  ««T«o ;«-    at  Monifieth. 


tian  name  in* 

sert 

list. 


sertedin  the        JT^r^y.— There  is  no  such  person  in  the 


of  witnesses. 
Cockburn. — ^The  names  are  the  same,  but 
she  is  sufficiently  designed  as  Mrs  Mill,  re- 
siding at  Monifieth. 
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Lord  Chief  Commission£B. — The  prin-   HzmiEiuiaK 
dple  on  which  lists  are  given  is,  that  the     gaed'tkx. 
party  must  have  such  notice  as  nvill  afford 
him  an  opportunity  of  inquiring  into  the 
character  of  the  witness. 

In  the  circumstances  of  this  case,  the  in- 
quiry  might  have  been  made,  and  the  wit- 
ness  discovered,  without  much  trouhle  to  the 
agent ;  hut  in  a  populous  parish  it  might  be 
impossible  to  make  the  inquiry;  I  there- 
fore cannot  say  that  she  ought  to  be  exa- 
mined. This  case  has  been  long  enough  in 
dependence,  for  the  agent  for  the  defender  to 
have  ascertained  correctly  the  names  of  his 
witnesses ;  and  every  one  knows  that  Marga- 
ret and  Marjory  are  not  the  same  name. 

Mr  Jeffrey  objected  to  reading  the  evi- 
dence of  a  witness  who  had  been  examined  on 
commission.  The  Lord  Chief  Commissioner 
referred  to  Lord  Fife's  oase^  Vol.  I.  p.  92,  as 
directly  in  point. 


An  objection  waj?  taken  to  another  witness,  a  witness  ex. 

•  «..       •••■..•  ,        eluded,  the  list 

that  the  list  m  which  his  name  was  contain-  in  which  his 
ed  had  been  served  on  the  pursuer's  agent,  J^d^^t  be- 
within  eight  days  of  the  trial.  J£f  o^^le" 
Lord  Chief  Commissionee.— The  Act  ^^sU^g^^the 

trial. 
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HsimsBBOH  of  Sederunt  appoints  the  lists  to  be  served 
Gardtns.  four  and  eight  days  before  the  trial ;  and  as 
^"*^"'*^  there  is  no  specialty  in  the  present  cas^  all  the 
principles  apply.  It  is  only  in  a  case  of  sur- 
prise, or  some  extraordinary  circumstances,  in 
which  the  Court  would  exercise  the  power 
given  by  the  Act  of  Sederunt.— Whyte  v. 
CUrk,  Vol.  I.  p.  285. 

A  witness  ad-  A  witness  being  examined  in  initkJSmSj 
^th^ta^dL^ga  Stated  that  she  was  servant  to  A.  B.  at 
?hfnl^™fh«  Dey-house  or  Deaws.  An  objection  was 
S^e.''^'^'^"     taken,  that  m  the  list  it  was  called  Dey. 

Lord  Chief  Commissioner. — ^This  is 
quite  different  from  the  case  just  decided. 
The  error  in  the  name  of  the  witness  might 
mislead,  but  I  do  not  think  the  inaccuracy 
here  founded  on  could.  This  appears  to 
me  to  be  dramng  too  fine,  but  if  I  am  wrong 
in  admitting  the  witness,  gentlemen  know 
how  to  get  it  put  right. 

The  deposition  Jn  a  possessory  question  before  the  Sheriff, 
in  a  question    as  to  this  piccc  of  gTound,  a  witness  had  been 

before  a  She-  •       i       t_  •  i      t      ^^     i  •     i 

riff,  relative  to  examined,  who  was  smce  dead.   On  his  depo- 
of^S'S-  sition  being  produced, 
?inSe'^tV      Jeffrey. -^It  must  first  be  proved  that  it 
dead  ^^"^       ^^^  sworn,  who  were  present,  &c. 
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Cockbum. — This  is  a  judicial  proceeding,  hexseksok 

Lord  Chief  Commissioner.— <-This  is  gaiwtns. 
the  original  examination,  and  contains  the 
signature  of  the  Judge.  This  must  be  held 
true,  unless  disputed ;  and  it  is  admitted  that 
it  is  not  forged.  There  was  much  discussion 
before  admitting  proof  of  what  a  dead  pef  son 
had  said ;  but  it  was  decided  that  this  is  an 
adminicle  of  proof,  though  not  much  to  be  re- 
lied upon.  It  was  admitted  in  the  cases  of 
Lord  Fife,  and  Clark  and  Thomson,  Vol.  I. 
p.  95,  and  p.  181 ;  and  under  the  authority 
of  these  cases,  I  must  admit  it  here. 

Forsyth  opened  the  case,  and  stated  the 
&cts  he  woidd  prove ;  but  maintained  that  he 
yras  not  bound  to  prove  an  absolute  exclusive 
possession,  as  there  might  be  trespasses  by  the 
other  party. 

Cockbum  maintained,  that  the  Jury  were 
bound  to  decide  according  to  the  evidence, 
whether  the  possession  was  exclusive,  or  whe- 
ther it  was  common. 

Jeffrey. — The  defender  has  not  proved  a 

joint  possession ;  and  the  right  of  the  pursuer 

is  therefore  undoubted.     He  has  a  manifest 

interest ;  and  the  claim  of  the  defender  is 

vexatious. 
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Hximsjisoii  Lord  Chief  Commissionee.— It  is  to 
Gaudtkk.  be  regretted  that  so  mudi  time  is  occupied 
by  a  subject  of  so  small  value ;  but  parties 
are  entitled  to  a  decision  of  their  rights,  and 
we  must  hope  that  the  decision  will  put  a 
final  termination  to  tiiis  dispute. 

In  cases  of  this  sort,  there  cannot  be  evi- 
dence only  on  one  side,  as  there  must  be  some 
-sort  of  intrusion,  otherwise  a  party  would  ne- 
ver  think  of  making  a  daim.  On  weighing 
the  whole  evidence,  you  must  say  whether  the 
possescdcm  was  exclusive ;  and  it  will  asast  in 
your  consideration  of  the  parol  testimony,  if 
you  attend  to  the  evidence  ci  &cts  and  cir- 
cumstances, and  whether  the  acts  done  were 
ineondbstent  with  the  idea  of  the  property 
being  common. 

If  you  think  it  proved  that  any  part  o£  this 
l»rae  was  ploughed  by  the  pursuer,  without 
interruption,  or  that  he  was  allowed  to  put 
off  the  cattle  of  the  defender,  and  put  on 
his  own,  this  is  inconsistent  with  a  common- 
able  right. 

Verdict  for  the  pursuer. 

Forsyth  and  Jeffrey,  for  the  Pursuer. 

Cockhum  and  W.  B.  Robinson,  for  the  Defender. 

(Agents,  Z>.  FUher,  and  James  Carnegpy  w.  s.) 
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incurred  by  the  agent  in  attending  the  view,     ?f^^ 
and  also  for  part  of  the  fees  paid  to  counsel.  The  expenceg 
both  of  which  had  been  struck  off  by  the  in  atten^^a 

A     1* .  view,  and  part 

ilUaitOr*  of  the  fee  paid 

to  counsel,  difr> 


Lord  Chief  Commissionjer. — It  is  un- 
necessary for  Mr  Cockbum  to  answer,  though 
this  is  both  a  delicate  and  important  question. 
In  this  Court,  there  have  been  more  views 
during  aix  years,  than  in  the  home  circuit  in 
England  fin:  30  years ;  and  in  the  Beport  to 
Parliament,  I  have  stated  what  appeared  ne- 
cessary on  the  subject.  At  a  view  there 
ought  not  to  he  any  discussion .;  it  oughit  to 
be  confined  to  the  shewer;  and  therefore 
there  ought  not  to  be  any  charge  for  the  atr 
tendance  of  a  law  agent. 

As  to  the  fees  to  counsel,  the  question  is 
delicate  and  difficult,  as  the  bar  do  not  tra- 
vel circuit ;  and  there  is  an  increasing  dispo- 
sition to  try  cases  here. 

But  the  Court  mean  to  confirm  what  has 
been  done ;  and  they  wish  to  establish  the 
distinction  of  an  account  as  betwixt  party  and 
party,  and  party  and  agent,  which  the  auditor 


allowed* 
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Hn^Kuoir   has  been  att^npting  to  fix  ever  since  his  ap- 
GArnDTHB.     pointment,  and  which  is  essential  in  this  Court. 


GLASGOW. 

P&ESEITT, 
LORD   CHIEF   COMMISSIONER. 


1820.  Smith  v.  Pullee. 

Oct  2. 


Question  as  to  Declabatoe  to  have  it  fouiid  that  the 
a^rsonforthe  defender  was  a  partner  of,  and  liable  for  the 
^Sel^""'  debts  of,  George  Puller  &  Co. 

Panj. 

Defence. — ^A  denial  that  the  defender 
was  a  partner,  or  is  liable  for  the  debts  of  the 
Company. 


ISSUES. 

"  1st,  Whether,  in  the  business  of  bleach- 
ing carried  on  at  Gateside,  near  Barrhead, 
in  the  county  of  Renfrew,  from  the  year 
1816  to  the  year  1819,  under  the  partner- 
ship firm  of  GJeorge  Puller  &  Co.  it  was  un- 
**  derstood  between  the  defender,  William 


€€ 
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Greorge  Fuller,  the  son  of  the  defender, 
was  ostensibly  the  partner  of  the  company ; 
but  it  was  alleged  that  the  defender  drew 
the  profits,  and  managed  the  business.  The 
company  was  sequestrated,  and  this  action 
was  brought  to  ascertain  whether  the  defend^ 
er  was  a  partner. 


<'  Fuller^  and  the  other  persons  who  are  al-  sxitk 
*^  leged  to  have  constituted  the  said  partner-  FUX.LES. 
^  ship,  that  the  said  William  Fuller  was  a 
*^  partner  of  the  said  company  from  or  about 
<'  its  commencement  in  1816;  and  whether 
*^  they  considered  that  he  so  continued  until . 
*^  or  near  to  the  period  of  its  bankruptcy  in 
''  1819  ? 

^'  2d,  Whether  the  said  defender,  during 
^^  the  subsistence  of  the  said  company,  was 
''in  the  custom  of  interfering  with  and 
taking  a  part  in  the  management  of  the 
business  and  concerns  of  the  said  company 
as  a  partner  thereof,  or  acted  as  a  partner 
'*  of  the  said  company  ? 

^  Sd,  And  Whether  the  said  defender  did 

<'  admit  himself  to  be,  or  hold  himself  out  to 

''  certain  persons,  who  supplied  the  said  com- 

^'  pany  with  various  articles  lised  in  the  ma* 

nu&cture,  as  a  partner  of  said  company  ?" 


Declarations 
taken  under 
the   Banlorupt 
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The  first  pieces  of  evidenoe  oflfered  were 
the  deebrations  of  the  other  parttters,  vihm 
examined  undet  the  Bankrupt  Act 
taken  unte         MoTC,  for  the  defender.-— Bv  the  statute 

the   Ban]arui>t  '  ^ 

Act  not  evi.  thesc  cauDOt  bo  used,  except  iii  eases  of  frau- 

deuce.  ,  ,        ,      , 

dulent  bankruptcy^ 

LoUd  Chief  Comhission£E.-^You  need 
not  labour  this  point ;  I  am  quite  satisfied. 
The  proceeding  is  an  ^iZ?  parte  one,  and  can- 
not be  laid  before  the  Jury. 

pieadingsbear.      A  process  was  then  offered,  to  shew  that 
mimeofapartj,  the  pleadings  were  in  name  of  the  defender, 
^odii^***thl      More,  objects.~The  pursuer  must    first 
S^to  prove  shew  that  they  were  given  in  by  authority  of 
^!u^*'.^L'?'^  the  defender. 

authonsed  bj 

the  party.  LOED     ChIEB'     COMMISSIONER. — ^TheSC 

pleadings  will  not  go  to  the  Jury,  unless  the 
defender  gave  ^instructions '  to  put  in  the 
pleadings.    Mr  Cockbum  proposes  to  shew, 
that  certain  things  were  done ;  and  he  under- 
takes to  proves  that  these  things  were  done 
In  proving  a  with  the  knowledge  and  approbation  of  the 
MtedLa mem!  defender,  and  the  documents  must  be  after, 
ber  of  a  mer-  wards  withdrawn,  if  he  fails  in  his  proof. 

cantile  compa-  '  ^ 

ny,  competent 
to  prove  state- 

ments  by  ano-      The  first  wituess  was  askcd  what  George 

ther  partner  of  t*  «  •^i  -r-rr ••■■■.         i    • 

the  company.    Fuller  said  as  to  W miam  bemg  ^  partner. 
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More. ""^George  was  a  partner,  and  could  not 
have  been  a  witnesfi  in  thi»  cause.  .  His  de- 
claration, therefore,  cannot  be  proved^  except 
made  in  presence  of  the  defender.  It  does 
not  fall  under  any  of  the  Issues^  I  could  not 
cross-examine. 

Cockburn. — In  a  case  for  detecting  con- 
cealed partners,  I  stm  entitled  to  prove  the 
dedairations  of  partners,  whether  dead  or 
alive. 

LoBD  Chief  Commissioner. — ^Accord- 
ing to  the  construction  coatended  for  by 
Mr  More,  it  would  only  be  competent  to 
prove  the  partnership  by  direct  evidence ;  but 
the  £siCt  to  be  found  by  the  Jury  is  to  be  in- 
ferred from  the  res  geatce.  The  objection  to 
examining  a  partner  is,  that  he  is  interested 
to  increase  the  frmd.  The  question  here  is. 
Whether  that  interest  applies  to  the  facts  pro* 
posed  to  be  proved  ?  Any  thing  done  by  6. 
Puller  might  have  been  proved  to  shew  that  the 
defender  was  a  partner,  and  why  may  not  hia 
woErds  be  proved ;  they  are  part  of  the  re$ 
gestce.  How  they  may  be  connected  with 
the  party,  and  whether  they  may  be  fit  to  bo 
stated  to  the  Jury,  is  a  different  question ;  but 
I  am  bound  to  admit  this  evidence,  and  it  ia 
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quite  clear  of  the  objection  of  interest.  As 
an  admission  by  a  party,  it  would  be  quite 
competent,  even  if  the  law  of  Scotland  was 
as  I  wish  it,  on  the  sulgect  of  declarations  of 
a  dead  witness. 

A  debt  consti-  A  witucss,  ou  his  examination  in  initiali^ 

ing,  or  a  con-  btis.  Stated,  that  he  had  b^n  a  creditor  of  the 

deCmu^^b^  company,  but  had  conveyed  his  daim  to  the 

F^J^^t  b7^  trustee  on  his  sequestrated  estate, 

roievidence.  j[f^^  objects.— He  is  interested.      The 

conveyance  of  his  whole  property  can  only  be 
proved  by  writing. 

Cockburn.^-^His  interest  is  at  an  end  by 
the  conveyance.  The  conveyance  is  proved 
by  the  same  evidence  as  the  debt. 

LoKD  Chief  Commissioneb. — The  de- 
fender may  undoubtedly  prove  that  a  debt 
was  due  to  the  witness,  and  the  pursuer  may 
prove  that  this  debt  was  conveyed  to  another ; 
but  if  the  pursuer  proves  that  the  debt  was 
constituted  by  writing,  then,  the  defender 
must  produce  that  writing,  and  in  that  case 
the  debt  must  both  be  proved  and  taken  away 
by  writing.  But  as  the  debt  may  be  consti- 
tuted without  writing,  it  was  competent  for 
the  defender  to  prove  it  in  the  manner  he  has 
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done.  The  conveyance,  however,  could  only 
be  by  writing ;  and  to  prove  it,  the  pursue 
must  produce  that  writing. 

This  witness  admits  that,  by  transactions 
in  business,  he  became  a  simple  contract  credit 
tor ;  to  prove  a  debt  of  this  description,  writ- 
ing is  not  necessary.  The  interest  being  thus 
established,  it  is  wished  to  do  away  tlie  objec- 
tion, by  proving  that  the  debt  is  conveyed  to 
the  trustee.  This  conveyance  can  only  be 
effected  by  writing ;  and  the  party  wishing  to 
prove  the  conveyance,  must  produce  the 
writings 

An  objection  was  taken  to  a  question  put  parol  evuieiice 
to  another  witness,  as  to  an  action  brought  prov^'Shom 
against  her.  ^S"  "" 

LoBD  Chief  Commissioneb. — It  is  com- 
petent to  ask  the  witness  to  state  from  me-* 
mory,  whether  an  action  was  brought ;  but  if 
you  go  a  step  farther,  you  must  produce  the 
summons.  You  may  also  ask  her  to  state  who 
were  pursuers ;  but  if  it  is  to  be  rested  on  as  a 
fact,  her  answer  will  not  prove  it;  but  it 
must  be  proved  by  production  of  the  docu* 
ment. 

In  re-*examining  a  witness,  he  was  asked 
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if  he  saspected  that  the  defender  was  a  fiart- 
ner. 
Mare  objects. 

liOBD  CBIEF    C0MMlSSX0NER.-^On  re- 

examiBation^  I  hold  it  &ir  enough,  in  this 
stage  of  the  examination,  to  ask  a  witness  his 
suspicions,  with  a  view  to  asking  him  the 
grounds  of  that  suspicion.  His  suspidmi^ 
however,  goes  for  nothing,  unless  it  is  fid- 
lowed  by  a  statement  of  the  grounds  on 
which  it  rests. 


Circumstances       j[f -^  Cockhum  insisted  that  one  of  his  wit- 
in  which  a 

party  may  dis-  ncsses  should  auswer  a  question,  or  he  would 

credit  his  own  ,       ^  ,    ,  .  .  , 

witness.  move  the  Court  to  send  mm  to  prison ;  and 

on  a  similar  attempt^  to  discredit  another  wit- 
ness, Mr  More  objected. 

Lord  Chief  Commissionee. — I  feel  a 
difficulty  in  allowing  you  in  this  manner  to 
discredit  your  own  witness,  and  I  much  re- 
gret the  time  that  is  lost  by  men  of  bufflness 
not  making  themselves  acquainted  with  what 
the  witnesses  can  say ;  that  calling  such  wit- 
nesses may  be  avoided.  It  is  a  very  delicate 
matter  to  allow  a  party  to  discredit  his  own 
witness;  but  an  unwilling  witness  must  be 
treated  in  some  respects  as  one  from  the  ene- 
my's catnp. 
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A  witness  not  appearing  (he  sent  an  affi-      sjhtb 
davit  that  he  knew  nothing  material  of  the     puiTlsk. 
inatter)>  Mr  Cockh^fn  moved  that  some  pro-  ^viI^^^T^it. 
ceedin cr  should  be  had  against  him*  ness  does  not 

<=»  '  «=»  appear  at  a 

LiOED  Chief  C0MMISSIOK£E.~-He  nmst  trial,  proceed. 

,         »  iDfts  tip  be  had 

h6  enljied  upon  his  citation,  and  if  he  fails  to  against  him 
appear,  he  will  be  appointed  to  appear  next  ^ed  hi  the 
term,  and  be  dealt  with  as  for  a  contempt  of  ^^^'^'^^^ 
Court. 

It  was  afterwards  arranged  that  the  order 
i^ould  be  for  his  appearance  on  such  a  day  as 
counsel  should  move  for. 

Mr  Cockbum  opened  the  case,  and  stated 
the  facts.  Mr  More  attempted  to  explain 
away  the  facts  sworn  to  by  the  witnesses,  and 
Mr  Cockbum  made  a  few  observations  in 

LoedChief  Commissioner. — ^The  ques- 
tion here  is  not,  whether  there  was  a  conceal** 
ed  partnership,  but  there  are  three  distinct 
Issues  to  be  answered,  and  you  are  to'  draw 
the  conclusion  from  the  whole  £icts  and  cir- 
Gumstances  proved,  and  not  from  the  opinion 
of  others,  though  it  was  necessary  to  produce 
that  in  proof  of  the  understanding. 

A  reclaiming  petition    has   been   given 
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in,  which  bean  the  name  of  the  defender ; 
and  though  it  would  have  been  competent  to 
shew  that  it  was  given  {n  without  wanant 
from  him,  it  is  not  enough  meiely  to  say  so. 
The  document  affords  prima  Jacie  evidence 
and  not  being  contradicted,  it  becomes  a  piq- 
uant proof. 

You  will  also  consider  the  evidence  of  the 
witnesses,  as  to  the  manner  in  which  the  &- 
ther  spoke  of  the  company ;  and  whether  the 
terms  he  used  were  those  of  a  member  of  the 
company,  or  of  a  father  speaking  of  the  a£&irs 
of  his  son.  You  will  also  consider  the  evi* 
dence  of  declarations  by  the  defender,  as  in 
all  courts  the  declaration  of  a  party  is  evi- 
dence against  himself. 

The  evidence  for  the  defender  was  evidence 
of  belief,  but  not  of  facts  and  circumstances 
on  which  you  can  form  your  opinion. 

I  would  rather  prefer  that  you  should  give 
xm  affirmative  or  n^ative  to  each  Issue ;  but 
if  you  choose,  you  may  find  generally  for  the 
pursuer  or  defender. 

Verdict—'*  1^/,  That  it  was  considered  by 
^*  William  Puller,  and  the  other  partners  of 
•*  the  said  company,  that  William  Puller 
^^  was  a  partner  of  said  company,  and  con** 
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*^  timied  to  be  sudi  until  near  its  termina- 
^  tion.  Sd,  That  he  has  acted  several  times 
*^  as  a  partner  of  said  company.  3d,  That 
"  he  has  admitted  himself  to  be  a  partner, 
'<  but  has  not  held  himself  out  as  a  partner 
^^  to  any  persons  who  furnished  artides  for  the 
*^  use  of  the  manufacture." 


Coekbum  far  the  Pursuer* 
J,  S.  More  for  the  Defender. 

(Agents^  J.  F,  Orr,  w.  s.  and  J.  Stetvart,) 


PRESENT, 
LOED  CHIEF  COMMISSIONER. 


Walker  v.  Arnot. 

m 

Ak  action  of  damages  for  defamation* 

*  » 

Defence. — ^A  denial  of  having  stated 
any  thing  de&matory. 


1820. 
Nov.  27. 


Damages  for 
defamation. 


tried  on  the  8th  November^  costs  allowed 

found    for  the   nuTSuer.    da.  w^ereoneshU- 


The  case  was  tried  on  the  8th  Novemher^  cosu  aUowed 
and   the  Jury  found  for  the  pursuer,   da-  ^^I'^Z^' 
IS  Is,  J^  g^\?«  fo"^ 

ae&mation. 


mages  Is. 
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Wau^a         J^J^  moved  for  eosts  to  the  puinier. 

Cockbum  and  Murray  objected.-<*!rhe 
Jury  only  gave  Is.,  which  does  not  carry  ooats. 
tn  the  case  of  Sibhald,  antei^  p.  1S2»  tried  at 
Dumfiries,  when  Is*  was  givra^the  Court  of  Ses* 
skm  refiised  expences ;  and  in  this  Court  they 
were  also  refused,  in  a  case  tried  at  Glafigpw. 
By  the  law  of  Scotland,  a  person  is  not  en* 
titled  to  bring  an  action  in  the  Court  of 
Session  for  less  than  L.25;  and  probably  in 
that  Court  the  expences  would  have  been 
given  the  other  way.  In  England,  by  the 
statute  of  Gloucester,  and  other  acts.  Is.  in  a 
case  of  this  sort,  does  not  carry  costs. 

Jeffrey. — This  was  a  case  of  gross  de£u 
mation,  clearly  proved ;  and  being  a  new  case, 
is  well  worthy  of  consideration.  There  were 
specialties  in  the  case  referred  to.  It  is  said 
the  Court  of  Session  would  not  give  expences 
where  the  damages  are  under  L.35 ;  but  th^ 
have  given  expences  without  any  damages. 

LfOBD  Chief  Commissioner,-«I  wish 
to  consider  this,  and  shall  give  the  decision 
on  a  future  day ;  but  will  now  state  how  the 
ease  strikes  me  at  present. 

If  damages  are  redly  nomined,  it  is  tife 
same  as  a  verdict  for  the  defender ;  and  on 
that  ground  costs  are  not  given.    But  in  the 
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present  case,  it  is  impossible  for  me  to  divest 
my  mind  of  the  impression,  that,  if  the  ver- 
dict had  been  fpimd  for  the  defender,  a  new 
trial  would  have  been  granted,  on  the  ground 
of  the  verdict  being  contrary  to  evidence. 
At  the  trial,  an  objection  was  taken  to  evi- 
dence, and  an  attempt  made  to  shew  that  the 
evidence  had  been  prepared;  but  I  was  of 
opinion,  that  the  agent  for  the  pursuer  acted 
properly,  and  I  received  the  evidence.  The 
case  was  deaiiy  {»*oved9  and  I  left  it  to  the 
Jury  as  a  case  fair  and  fit  to  be  brought ;  but 
as  it  was  proved  that  the  defender  was  a  car- 
ter>  I  even  more  anxiously  than  usual  urged 
upon  the  Jury  the  necessity  of  being  moderate 
in  their  damages,  and  the  Jury  may  have 
acted  under  the  impression  of  this  direction. 

Being  ready,  if  called  on,  to  certify  that  this 
was  a,  fit  case  to  be  brought,  and  the  defama- 
tion being  proved,  I  am  at  present  of  opinion, 
that  costs  ought  to  be  given ;  but  I  wish  to 
have  an  opportunity  of  conversing  with  my 
brethren. 

Two  days  after,  in  presence  of  the  other 
Lords  Commissioners,  his  Lordship  stated. 
There  ought  to  be  a  statutory  regulation  of 
costs;  and  in  that  case  the  rule  should  be, 
that  costs  should  follow  the  certificate  of  the 
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Walkcr  Judge  who  tried  the  cause.  As  iti  this  case 
I  am  ready  to  grant  such  a  certificate,  we  are 
of  opinion,  that  costs  ought  to  be  given. 

On  a  subsequent  day,  on  a  motion  to  ap- 
prove of  the  Auditor's  report,  it  was  proposed 
that  part  of  the  expence  should  be  struck  off, 
on  account  of  the  smallness  of  the  damages. 

LoBD  Chief  Commissionee. — In  this 
Court  the  damages  are  left  to  the  Jury,  and 
they  have  in  this  case  found  damages.  The 
present  question  does  not  depend  on  the 
amount,  but  whether  it  was  a  fit  case  for  an 
action.  I  formerly  stated,  that  it  appeared 
ta  me  that  the  action  was  properly  brought ; 
and  therefore,  unless  there  is  any  objection  to 
the  report  by  the  Auditor,  we  must  approve 
of  it. 


VRE8£MT, 
THE  THREE  LORDS  COMMISSIONERS. 


Nov.  27.  Skene  v.  Mabeblys. 


An  action  of  damages  for  a  nuisance. 

Defence. — A  denial  that    a  nuisance 
existed. 


V 
MAKOLLXn 
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isscrssr. 

**  WlletheTi,  rabsequenf  ly  to  the  Bienth  of 
**"  Augiast  :i815v  the  dk&adeis^  hf  bleicUmg 
^  and  ether  e|«9ilifm.  eavried  eni  in  part  of 
*^  tibe  lands  of  Rubislaw,  held  in  lease  by  the 
'<  defieoden^  did  poUute  and  sfoSh  the  water 
*^  ci  the  \mm  or  rmdet  of  Rvhifilaw,,  so  as  ta 
''  injjure  the  ^ality  ef  the  water  ini  f  aadv^ 
^  ihroogh  that  estate^  (the  psaperty  ef  tha 
**  piirsucr)t  to  the  injury  and  damaj^.  of  the 
^^  pursuer  ?  Or,  Whether  the  said  pursuer 
^  did^  by  himsdlf  ok  hk  agjpnti^  ag^ee  to,  or 
**  aeqiuesee  im  the  use.  made  ef  the  said  wa^^ 
<(  ter  by  die  dbftttdmi ;  and  did  witmess^  witbh 
'^  out  chaUenge,  the  construction  of  e^q^ensm. 
^  warks  by  l^e  said  drfesdms,  on  the  &ith  of 
'^  mcb  ac%ii])eseenQe  ?  And  t^  what  extent 
'*  he  did  ae^  a^^ee  ev  aeqpuesee? 


This  ease  was  tried  at  Aberdefn>  and  a  ter^       182a. 

diet  returned  f<»r  the  defender  on  the  first  Isma. 
A  motion  had  been  made  for  a  new  trial ;, 
and*  this  day  Lo&D  GiLLXBa  vead  the  xepsrti 
of  the  taial,  and  stated  genoraUys  that  the  im- 
ptessien  eotlns  mind  was,  th^  tibe  fasam» 
had  made  out  his  case,  and  that  the  verdict 

z 
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Snirs       was  not  what  he  anticipated.    That  in  his 
Mabsuts.    charge  to  the  Jury  he  had  said,  that,  as  no 
damages  were  proved,  the  Jury  might  give 
small  damages,  the  object  being  not  to  get 
damages,  but  to  ascertain  the  right. 

Jeffrey  shewed  cause  against  the  rule  for 
a  new  trial,  and  stated-^The  ground  upon 
which  this  application  is  made  is  a  very  deli- 
^  cate  one.  The  Court  will  not  trench  on  the 
province  of  the  Jury,  and  balance  the  evi- 
dence. 

LoBB  Chief  Commissioneb. — It  is  .of 
consequence  that  it  should  be  understood,  that 
the  Court  never  thought  of  balancing  the 
evidence. 

J"^^^.— There  was  here  a^  Special  Jury 
and  a  view.  The  viewers  are  witnesses,  and 
ought  to  overpower  all  other  evidence.  The 
Jury  did  not  do  any  thing  palpably  indefen- 
idble.- — Grant  on  New  Trials,  176 ;  Hankey 
V.  Trotman ;  1.  Black,  Rep.  1.  It  is  admitted 
that  the  stream  is  polluted ;  but  the  question 
is,  if  this  was  done  to  the  injury  of  the  pursuer, 
and  without  a  title.    Our  notes  shew— - 

LoBD  Chief  Commissioneb. — ^The  re- 
collection of  the  Judge  may  be  assisted  by 
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counsel,  but  his  Recollection  atid  tiot6s  mUst       SiesKE 
be  decisii^e*  MABERLYa. 

Jeffrey. — Hie  works  hate  existed  for  50 
years  \  and  even  if  we  had  made  a  slight  ad- 
dition to  them,  this  is  no  ground  for  damages. 
The  Court  of  Session  held  s6  to-day  in  the 
case  of  Dalrymple  of  New  Hailes. 

The  evidence  was  contradictory  oh  seVeral 
points,  though  1  don  ot  think  iirreconcileable ; 
but  the  Jury  ate  the  {)roper  judges  of  evi- 
dehce.  At  one  time  the  works  were  defec- 
tive, and  did  pollute  thfe  Watet ;  but  that  was 
^ttled  by  correspondence  at  the  time ;  and  it 
is  almoist  admitted,  that  now  We  ate  most 
Carefiil. 

Gcyrdml. — I  admit  the  CoUrt  ate  Strict  iii 
granting  new  trials ;  but  if  a  verdict  is  iil 
common  sense  contrary  to  evidence,  it  neW 
trial  must  be  grtoted.  Th6  Jury,  I  admits 
were  perfectly  respectable,  and,  if  they  kept 
Mthin  law,  We  cannot  touch  the  vetdict.  1 
agree,  in  general^  as  to  what  has  beeta  said  on 
the  cases  \  atid  if  there  is  ctosS-sWearing,  the 
Judge  will  Hot  interfere.  In  t^is  case  all 
Our  witnesses  agreed  that  the  streatn  was  pol- 
luted by  vegetable  niattet,  and  the  other  pat^ 
ty  admit  it.  The  farm  was  let  for  agricultti« 
iral  purposes^ 


Bee.  11. 
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LoBB  Chief  Comhissioneb.^— Tkis  case 

was  tried  before  Lord  Gillies,  and  a  motion 

i^T     is  made  to  set  aside  the  verdict,  as.ccmtrary 

to  evidence.     The  Court  have  thought  it 

right  to  take  time  to  consider,  both  from  the 

importance  of  the  case,  and  with  a  view  to 

the  general  principle  on  which  it  must  be  de- 

ddei    The  oJ  U  deeply  impend  ^th 

its  importance;  and  particularly  so,  as  our 

decision  is  final,  there  being  no  other  judges 

to  whom  the  case  can  be  carried  by  appeal, 

if  we  should  refuse  the  application;  but  if 

we  grant  the  new  trial,  the  effect  is  ^merely 

to  subject  the  case  to  the  review^  of  ano^ 

ther  Jury.    Jurisdiction  is  given .  us  in  this 

matter  by  $  16  of  the  stat.  59*  Geo.  III^  c. 

35 ;  and  under  the  6th  jsection  of  the  sta- 
ll 

tute  $5.  Geo.  III.  c.  42,  it  was  compe- 
tent to  apply  for  a  new  trial  on  the  same 
ground.  No  atteixipt  has  been  made  in  this 
ease  to  call  in  aid  the  latter  clause  of  the 
section,  which  makes  it  competent  to  grant  a 
new  trial,  when  it  is  essential  to  the  justice 
of  the  case;  and  it  is  agreed  on  all  Jiands^ 
that  even  if  we  did  go  on  these  words»  they 
do  not  give  tts  an  unlimited,  but  ma*ely  a 
sound  judicial  discretion  on  this  subject  In 
this  country,  trial  by  Jury  being  new,  there 
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can  be  few  instances  of  granting  new  trials ;  ~  Skene 
and  the  practice  in  the  Court  of  Sesdon  is  maberlts. 
too  short  to  have  established  any  rules ;  we 
can  theref(H:e  only  look  to  the  law  (^  England. 
I  have  consulted  the  authorities  in  that  law; 
without  any  commentary ;  and,  on  the  whole, 
without  getting  into  any  of  the  technicality 
of  the  English  law,  we  are  of  opinion,  that  in 
ihe  exercise  of  a  sound  discretion,  and  apply- 
ing the  principles  of  right  reason'  to  this  case, 
we  have  power  to  set  aside  the  verdict,  and 
that  it  ought  to  be  set  aside. 

We  do  not  assume  the  power  to  set  aside 
.the  verdict  as  contrary  to  the  opinion  of  the 
Court,  or  of  the  Judge  who  tried  the  case. 
The  principle  on  which  we  •  proceed  is  laid 
down  by  the  Lord  Justice  Clerk  and  Lord 
Robertson,  with  much  good  sense  and.  per- 
spicuity, in  a  similar  application,  in  the  case 
of  BaiUiet;.  Brysson,  12th  March  1818,  vol.  L 
p.  34L  The  inconsistency  in  the  English 
cases  to  which  these  Judges' aUude,  is  more 
apparent  than  real ;  but  what  depends  on  dis^ 
cretion  must  frequently  appear  inconsistent ; 
and  before  Lord  Mansfield's  time  there  ap- 
pears some  ground  for  the  charge  of  incon^ 
«istency.  His  Lordship  then  stated  that  he 
had  looked  into  the  original  cases^  but  that 
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^KXKs  the  views  of  the  English  Courts  on  the  sub* 
^UxoLJM.  ject»  at  the  time  Lord  Mansfield  came  to  the 
Senchy  would'  sufficiently  appea^^,  from  the 
collection  of  these  cases^  in  the  6th  vol,  (5th 
of  foL  edit.)  of  Bacon^s  Ahridgement  The 
cases  from  1756  are  most  worthy  of  attention, 
as  at  that  time  there  was  the  ablest  Bench 
that  England,  or  perhaps  any  other  country, 
oversaw.  The  prmciple  may  be  drawn  from 
Farwell  v*  Chaffey,  and  Macrow  p.  Hull,  in 
1757*  But  the  most  important  case  is  Bright 
V.  Eynon,  1.  Barrow,  390,  where  it  is  laic) 
down  that  the  Court  may  grant  a  new  trial 
where  there  is  reasonable  ground  to  doubt 
whether  justice  has  been  done.  Jt  is  not  ne<r 
cessary  to  trace  the  principle  through  all  the 
eases ;  but  there  is  one  opinion  rested  on,  to 
which  I  must  refer ;  it  is  that  of  Lord  Camb- 
den  in  1763,  (then  Chief  Justice  !Pratt) 
whose  memory  lives,  and  will  live. 

The  volume  of  Bacon  in  which  this  case  is 
reported,  is  certainly  not  of  the  same  author 
rity  with  -the  first  three  volumes  which  wer^ 
revised  by  Chief  Baron  Gilbert.  Yet  eveii 
in  Lord  Cambden^s  opinion,  9b  there  stated, 
there  is  not  much  to  object  to ;  and  the  other 
Judges,  particularly  Justice  Gould,  lay  down 
exactly  the  doctrine  of  thq  cas^s  in  the  KiQg'$ 
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Bench.  Brides,  from  the  manner  in  which 
the  case  is  reported,  it  is  impossible  to  disco- 
ver whether  it  was  a  hard  action,  or  whether 
there  were  other  grounds  for  the  decision ;  and 
m  these  circumstances  it  is  impossible  for  the 
Court  to  set  this  up  as  an  authority  a^punst 
all  the  other  cases. 

In  1810  the  Court  of  Common  Pleas  graft- 
ed a  new  trial,  not  as  thinking  the  verdict 
wrong,  but  that  more  light  might  be  thrown 
on  the  subject ;  and  Sir  Jaines  Mansfield  there 
states,  that  the  Court  may  grant  a  new  trial 
on  account  of  the  value  of  the  siilgect,  or  that 
the  verdict  establishes  a  permanent  right. 

In  the  present  case  we  consider  it  proved^ 
that  before  1815,  the  stream  was  fit  for  cull- 
nary  purposes,  and  it  is  proved  that  it  has 
not  been  so  used  since.  It  is  polluted  by  a 
variety  of  substances,  and  as  to  some  of  them 
there  is  contrariety  of  evidence.  Where 
there  is  contrariety  of  evidence,  the  Co^rt  will 
feel  disposed  not  to  interfere  with  the  ver- 
dict ;  but  in  this  case  there  is  no  contrariety 
as  to  the  stream  being  polluted  with  vege^ 
table  matter,  which  is  a  ground  for  their  in-i 
terference. 

An  architect  stated  it  as  his  opinioQt  that 
this  stream  is  of  use  to  the  feuArs  only  as  a 
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dMiatoAi  «enrar ;  h\A  me  emoo^  take  that  «i^ 
Bim  in  <ippQBliiao  to  4^  eTidenoe  of  a  perscm 
ipdie  pf €ires  that  he  became  a  feuar  4Mi  Ae 
Mth  libat  the  fitxeam  was  to  ? emaiii  pore. 

As  the  Dew  trial  is  granted  oa  the  ground 
Ijhat  ^^  evidrooe  of  Tegeteble  maM^  beiiBg 
in  the  stream  remains  imeonfoadieted,  per-» 
haps  I  ha?re  said  mcH*^  lliaa  enough  as  to  the 
power  of  the  Court  on  other  gsrouads  to  grant 
a  Mew  trial. 

The  opinioa  of  the  Judge  who  tried  the 
oaae  being  iagainst  the  Terdiety  is  not  a  suffi* 
cknt  ground  6x  geantixig  a  new  trial,  hot  ia 
certainSJsr  a  Tery  strong  and  in^poitant  €treum^ 
stance.  We  theiefere  grant  the  new  trial,  on 
pajrmmt  of  eosts. 

IjOEP  GiLLriEfiL— I  shall  not  add  any 
thing  on  the  prindfle  of  law,  but  may  state 
a  tsv  woids  as  to  the  evidence.  It  was 
pwved,  that,  up  to  1815,  the  watca:  of  the 
sfeDeam  was  used  for  domestic  purpoaes,  but 
tint,  subsequent  to  that  year,  ihia  use  <^  it 
waa  iibandoned ;  aifd  so  far  from  being  me^ 
ttadioted,  (his  ond^nee  was  confirmed  by  a 
witness  for  the  defender.     ' 

The  yeg^ble  matter  was  pro?ed  by  all 
the  witnesses ;  and  though  the  defender  j^fr 
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hwps  ]^ved  that  tbe  means  lie  tised  were       Bmm 
wiffident  to  prevent  die  bad  efiects  of  the    Mubeslts. 
et^  fauitful  ingredients,  he  did  not  attempt     ^""nr^ 
to  proTe  that  he  prevented  Ihe  vegetable  mat- 
ter from  getting  into  the  stream ;  and  this 
source  of  pollution  must  of  course  increase 
with  the  extension  of  the  works. 

LiORD  PiTMiLLY. — ^Though  at  &st  I  felt 
it  to  be  a  most  deficate  matter  .to  interfere 
with  the  verdict  of  a  Jury,  yet,  after  consi* 
dering  this  subject  with  the  greatest  care, 
tmd  going  through  all  the  cases  referred  to,  t 
came  most  completely .  to  concur  in  the  opi- 
nion defivered* 

Skene  and  Jeffrey  moved  that  two  addi-  Additional  is. 
tional  Issues  should  be  sent  to  trial,  viz.  1^^,  ^1!ft^?tot 
Whether  the  stream  was  polluted,  and  to 
what  extent,  prior  to  1815  ?  2d,  Whether  it 
remained  so  at  the  date  of  the  next  trial ; 
and  stated,  that  these  ought  to  have  been 
tried  though  the  verdict  had  not  been  set  aside. 
The  Court  of  Session  will  be  misled^  unless 
there  is  a  return  on  these  questions ;  and  a$ 
it  would  have  been  competent  to  apply  in  that 
Court  for  additional  Issues/  it  must  also  be 
competent  here. 
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Gordon.'^^The  Issues  were  fuUy  diseteied 
at  the  time  when  th^  w^e  prepared ;  and,  if 
any  fact  of  importanoe  comes  out  in  evidence^ 
it  may  be  indorsed  on  the  Issues ;  but  I  ob- 
ject to  a  new  case  being  sent  to  trial.  This 
is  a  new  and  irregular  proceeding,  and  there 
is  a  final  judgment  ordering  the  Issues  as 
they  stand  to  be  the  Issues  to  try  the  cause. 

The  Second  Division  of  the  Court  of  Ses* 
sion  refused  a  similar  application  in  Lord 
Fife's  case, 

jeffrey.-^ln  Lord  Fife's  case  the  motion 
was  to  alter  the  Issues ;  and  the  application 
for  additional  Issues  was  not  made  till  after 
the  second  trial,  and  they  were  refused  on  the 
ground  that  the  trustees  had  barred  them- 
selves«  Except  on  the  ground  of  conve- 
nience, the  Issues  now  proposed  might  be  tried 
by  a  different  Jury. 

Lord  Chief  CoMMissiONER.-^This  case 
was  sent  here  to  prepare  and  settle  the  Issues; 
but  being  a  question  of  heritable  righjt,  it  goes 
back  to  the  Court  of  Session  for  final  judgment. 
If  the  question  were,  whether,  on  the  case 
going  back  to  the  Court  of  Session,  the  nui- 
sance were  to  be  put  down,  that  Court  might  he 
of  opinion,  that  the  facts  found  are  not  suffi- 
cient to  satisfy  their  minds ;  but  our  difficulty 
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is,  that  Mr  Jeffirey  has  not  shewn  us  the  au*^      Snim 

thority  by  which  we  are  to  do  what  he  now   Mab«lt* 

asks.    I  do  not  wish  to  lay  down  an  absolute 

milei  that  in  no  ease  this  could  be  done ;  but 

I  have  no  difficulty  in  saying,  that  after  a 

c^ase  has  been  ^nt  down  to  trial  on  one  set  of 

Issues,  the  Court  will  be  very   cautious  in* 

deed  in  the  exerpise  of  the  power  to  alter 

them*    It  is  quite  true  that  the  Courts  of 

J^aw  in  England  do  not  try  additional  mat* 

ter  in  the  manner  proposed,  but  the  practice 

]s  different  in  the  Courts  of  Equity ;  for  in  a 

Court  of  Equity  additional  matter  may  bp 

sent  down  to  trials  to  satisfy  the  conscience  of 

the  Court*    But  this  case  is  quite  clear  of 

such  a  question ;  it  is  a  question  of  dedara* 

tor  and  damages,  and  the  Issues  were  pre* 

pared  with  great  attention  and  much  deUbe* 

ration*    The  first  part  of  the  Issue  formerly 

tried,  is  on  the  declaratory  part  of  the  case ; 

and  the  Court  and  Jury  could  not  come  to  a 

conclusion  upon  that  Issue,  without  a  proof 

of  the  state  of  the  rivulet  previous  to  1815 ; 

and  in  this  way  the  first  Issue  proposed  to  be 

added,  is  embraced  by  the  present  Issue. 

On  the  proposed  Issue  to  try  the  state  of 
the  water  at  the  date  of  the  next  trial,  it  is 
luffici^t  to  say,  that  in  my  opinion,  that 
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Stsirs  would  be  sending  ajiew  cause  to  trial.  The 
Mabe&lts.  Issue  must  be  in  the  action  brought,  and 
must  therefore  be.  Whether  firom  1815  to  the 
date  of  tke  summons,  the  stream  had  been 
polluted*  It  would  be  a  most  important  al* 
^  teration  to  send  the  Issue  proposed ;  and  if 
it  is  not  to  be  tried  at  the  same  time,  and  by 
the  8ame*^ury,  it  would  do  no  good.  If  the 
question  is  to  be  tried  as  to  the  remoral  of 
the  nuisance,  it^must  be  in  another  action  in 
the  Court  of  Sefesion.  Before  we  could  be 
brought  to  comply  with  a  request  like  the 
present,  we  must  be  satisfied,  not  only  that 
it  is  proper,  but  that  it  is  the  only  remedy  the 

party  has. 

« 

Lord  Gillies  expressed  his  concurrence 
'  in  the  decision,  and  said,  that  if  the  motion 
had  been  granted,  it  ought  to  have  been  on 
payment  of  cos^    *- 
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» 

t 

Campbell 


r&XSSlTT, 

x.omi>  caiEr  comxibsioiibs. 


Campbell  v.  Allan. 


1820. 
Bee  14. 


An  action  of  damages  for  deiamatioD,  uttered  bm^I^^^*^ 
on  two  occasions.   ,  ^S?*'^ 

Defence. — ^Tbe  defender  may  have  made 
use  of  improper  expressions^  when  heated 
with  wine»  but  he  wrote  an  apology. 

'Moncre^^  for  the  defender,  stated,  that 
the  pursuer  had  been  a  candidate  for  a  seat 
in  B^liament,  and  that  the  supporters  of 
one  candidate  frequently  applied  as  strong 
terms  to  the  opposite  candidate  and  his 
friends ;  That/the  defemation  was  not  pro-  .^ 
ved,  as  the  pursuer  only  called  a  single  wit-  , 
ness,  and.  did  ^t  call  foiu'  others  who  were 
present.    The  second  instance  is  disproved. ' 

t 

Lord  Chief  CoMMissioNER.-»-This  poipt  ^ 
was  determined  iti  the  case  of  ^andlesr  v. 

9 

Gray,  18th  July  1816,  Vol.  l^p.  79;  and  I 
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becU, 


am  of  opinion,  tbat  there  is  here  a  case  to  go 
to  the  Jury. 

You,  gentlemen,  have  heard  the  evidence 
and  seen  the  witnesses,  and  your  good  sense 
will,  in  general,  do  as  much  as  the  experi« 
ence  of  a  Judge,  in  discovering  where  the 
truth  lies.  Some  of  the  words  in  the  Issue 
have  been  sworn  to,  and  others  not.  If  you 
think  the  words  proved,  you  will  have  to  con- 
sider the  damages,  which  is  entirely  with 
you. 

Veidict  for  the  defender^ 

Clerk,  Jeffrey,  and  Cocktmrn,  for  the  Putsuer. 
Moncreiff^J.  A.  Murray,  and  Wilton,  jun,  for  Defender. 
(Agents^  W. DaUasy  W.d. and  Gibtotiy  ChritHe^vad  Wardhw^w.B.) 
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*^^      RosiNSON  V.  EDiNfiu&aH  &  Lehh  Snir- 

Dec.  1ft* 

PING  Company. 


h/Lve  been  de- 


In  actidh  for  the  value  of  certain  goods 
liveredtoa  ser.  contained  in  boxes  shipped  on  board  a  vessdl 

▼antof thede^  ,    •        •        ,     ^t      -i  n     t 

fender*  belonging  to  the  defenders. 


€€ 
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Djbfence.*— The  boxes  were  shipped  as   CAxmtL 
empty  boxes. 

*  ISSUES. 

*'  Whether,  on  or  about  the  18th  March 
*'  1818,  the  pursuer  did  deliver  to  the  wag* 
gona:  empl6yed  by  the  defenders  to  recdve 
goods,  two  boxes  or  packages  containing  the 
goods  mentioned  in  the  schedule  hereunto 
^*  annexed,  addressed  to  John  Robinson,  Co- 
^  ventry,  to  be  shipped  and  sent  by  the  de« 
'^  fenders  from  Leith  to  London,  and  to  be 
^safely  landed  and  delivered  at  Downe's 
'*  Wharf  in  London ;  and  whether  the  said 
^  boxes  or  packages,  with  the  goods  therein 
**  contained,  were  landed  and  delivered  in 
safety  as  aforesaid,  and  in  the  order  and 
condition  in  which  they  were  delivered  to 
^  the  waggoner  as  aforesaid,  to  be  from  thence 
*^  transmitted  to  Coventry  ?— Or, 

'*  Whether  the  said  boxes  or  packages 
^  were  delivered  to  the  waggoner  of  the  de- 
**  fenders  as  aforesaid,  as  empty  boxes  or  >  ^ 
**  packages,  to  be  shipped  at  Leith,  and  land-* 
^^  ed  or  delivered  in  London  as  aforesaid,  in 
^  order  to  be  sent  back  to  Coventry ;  and 
^^  whether  the  said  boxes  or  packages,  as  last 


€4 
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V. 


«     ^  afbresaidy  ^mm  kncbd  or  ddlkared  in  Imi^ 
EDiN3uaaH&  «  don,  ^as  aforesaid,  in  good  conditioa?^' 

Leitbl  Shi]n>  ^ 

PINO  Co. 

An  entry  in  a       The  first  witnesR  TfBS  cslled  on  to  produce 
^^*^  as  *  book,  containing^aii  entry  of  the  goods. 

a   memoran* 
dum  to  refresh 

the  memory  of        LoED   CjlISV   CoMMISSiaNXR.^— Hw  iff 


a  witness. 


Tery  eood  as  a  nuemaraiidum  to  refresh  the 

at  the  time ;  but  I  doubt  if  the  book  h  en- 
dence.        •       ^ 

'  Cockburn.'^-^Tbe.  second  Issue  soay  be  kid 
out  of  view ;  and  on  the  first,  tihioi:^  -we 
might  perhaps  nuse  suspicicms  that  this  iff  as 
attanpt  to  reccxrer  the  prise  of  goods  not  sent, 
oar  servants  having  received  the  boxes^  as 
empty;  yet,  as  we  do  not  mean  to  lead  evr- 
desBce  on  that  peinf;  you  must  find  fi>r  the 
puranar^  You  ase  noty  howeves,  ta  find  whe- 
ther we  are  hMe  &t  the  goods ;  but  the  dry 
fact,  whether  the  packages  were  delivered  to 
us  ^ptcfexly  directed. 

Jeffrey.r-^Axk  honest  merchaat  brings  as 
action  to  recover  goods  he  has  lost,  and  is  met 
by  a.  charge  of  ficaud*  The  defender  must 
prove  that  tho  bwes  were  lost  in  consequence 
of  the  want  of  a  proper  address.-  We  prated 
that  the  two  packages  were  properly  directed 
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at  the  time  they  wero.  delivered  to  tbe  wag*     BoiixAoir 
goner ;  and  our  complaint  is^  that  the  address  Edinburgh  & 
was  taken  off,  and  the  boxes  treated  as  if  they  ^"p^^cor" 
were  empty, 

.  JjORt}  Chief  Commissioner. — ^You  are 
relieved  from  consideration  of  the  second  Is- 
sue, which  did  im{dy  some  charge  of  fraud ; 
but  as  this  is  given  up,  we  must  consider  the 
case  as  a  simple  question  between  two  respec- 
table merchants. 

During  the  course  of  the  trial,  I  had  some 
doubts  whether  this  Issue  filled  up  the  whole 
case ;  but  I  am  now  satisfied  that  it  does ; 
and  that,  after  hearing  all  the  evidence,  we 
could  not  niake  the  Issue  different ;.  and, 
therefore,  a  finding  for  the  pursuer'  or  de-^ 
fender  will  be  sufficient.  It  is  proved  that 
two  packages  were  delivered ;  and,  th^efore; 
the  question  is,  whether  they  were  properly 
directed,  and  not  whether  the  1 2  boives  were 
so.  In  England,  this  case  would  have  been 
rested  on  the  testimony  of  the  first  witness 
alone ;  but  here  it  is  necessary  to  have  cir- 
cumstances in  support  of  his  testimony ;  and 
the  evidence  of  the  waggoner  as  to  the  state 
in  which  he  received  them,  affords  such  sup- 
port.    If  you  credit  the  witness,  and  I  see 

a  A 
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SoBiMspv  BO  groumd  to  doubt  his  testimony,  you  will 
Ediitbv&oh  &  hold  that  the  packages  were  delivered  to  the 
WHO  Co.     waggoner. 

The  next  question  is,  whether  they  were 
delivered  in  London  in  the  same  state.  It 
is  proved  by  the  waggoner  that  he  altered 
the  condition  of  the  packages  before  they 
reached  Leith ;  and  if  you  are  satisfied  that 
they  were  delivered  to  him  properly  address^ 
ed,  the  defenders  are  liable  for  any  change 
made  upon  them  by  their  servant. 

The  only  point  for  us  to  consider  is,  whe- 
ther they  were  delivered  in  London  in  the 
same  state  as  when  delivered  to  the  wagon- 
er in  Edinburgh ;  and  the  evidence  is,  that 
they  were  treated  as  twelve  empty  boxes,  and 
not  as  two  packages.  If  I  am  right  in  this 
view  of  the  case,  then  the  pursuer  is  entitled 
to  a  verdict ;  but  it  is  for  you  deliberatdy  to 
consider  the  evidence. 

Verdict  for  the  pursuer  on  both  Issues^ 

Jejftrey  au4  J*  S,  Mort,  for  the  Pursuer. 
Cockbum  and  Boswell,  for  the  Defender. 

(Agents,  Duncan  and  Lang^  and  John  Voung.) 


] 
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PRESEXt, 
lOKD  CaiSr  GOMJflSBIOirEli. 


Sin  JxHKn 
Ferovsok 

V. 
WoRBSWOSTR. 


jSiB  James  FeBGITSON  v.  WoR^SWOBTH.     December  itL 


An  action  by  the  defender,  for  the  price  of  a  Found  that  a 

^  hoi^  was  not 

horse^  *  unsound^ 

Dei'ence. — The  horse  was  unsound,  and 
tetumed^ 


iSStJES. 

^*  Whethcfr  a  grey  horse,  admitted  to 
^  hare  been  sold  and  delivered  by  the  de-* 
**  fender  to  the  pursuer  at  Edinburgh,  on  the 
'^  Sid  day  of  June  1819»  warranted  as  a  sound 

hotse,  was,  at  the  time  of  his  being  sold^ 

unsound,  by  haying  a  disease  called  the 
^  spavin,  or  by  having  another  disease  called 
'*  the  thoroughpins  ? 

"  *  Whether  the  said  horse,  sold  and  deli-r 
^^  vered  as  aforesaid,  was  at  the  time  of  hii$ 
*f  being  sold  an  unsound  horse  ? 


4t 
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sn  Jai0»       *•  Whether,  upon  tlje  8d  day  of  June 

FMousoif    „  jgjg^   ^^  defender  did  agree  to  recdve 

Womywoara  «  ^jj^^j^  jj^^  j^^yg^  ^]^  ^  aforesaid,  on  condi- 

'^  tion  of  the  pursuer  paying  the  King's  duty, 
'<  wheUi^  the  said  horse  was  sound,  or  un- 
•♦  sound  ?'* 

JFalfcer,  in  opening  the  case,  and  Cock* 
bumy  in  reply,  stated — ^There  may  he  dif- 
ference of  opinion  as  to  the  cause  of  the  un- 
soundness. ;  hut  the  horse  is  proved  to  he  un« 
sound.  This  is  a  question  of  medical  science, 
where  opinion  is  to  he  taken  as  fact ;  and  we 
have  proved  the  case. 

Jeffrey,  for  the  defender. — The  eye  with 
which  a  horse  is  examined  hy  a  friend  or  foe, 
is  very  different ;  and  there  is  frequently  rash 
swearing.  Here  part  of  the  evidence  does 
not  deserve  so  mild  an  epithet. 

LoED  Chief  Commissioneb. — It  is  said 
you  ought  to  weigh,  and  not  to  numher  the 
witnesses,  and  in  this  I  agree ;  but  although 
I  think  a  few  might  have  been  spared,  I 
am  not  prepared  to  say,  that  in  this  case 
numbers  have  not  some  weight. 

There  are  here  three  classes  of  evidence ; 
and  though  there  is  contrariety  of  evidence, 
I  cannot  say  that  it  is  not  honest    There  is 
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th^  evidence  of  those  who  were  acquainted  sie  Jamks 
^th  the  history  of  the  horse-of  those  who  ^"r'^'' 
examined  it  after  the  sale— and  of  those  who  w^JJ^^wohth. 
examined  it  after  it  was  dead. 

Had  the  case  depended  on  the  &st  Issue,  I 
must  prohahly  have  entered  into  a  detail  of  the 
evidence  as  to  the  different  kinds  of  spavin ; 
but  the  case  is  much  simplified,  as  it  ap- 
pears to  me  to  depend  on  the  second  Issue. 
I  do  not  think  the  third  Issue  proved ;  and 
therefore  the  question  is,  whether  the  horse 
was  unsound.  The  witnesses  who  considered 
the  horse  unsound,  stated  that  there  was  the 
appearance  of  blistering ;  and  this  is  an  im- 
portant drcumstance,  as  it  shews  that  these 
mtnesses  examined  the  horse  under  the  idea 
that  he  had  been  blistered.  Now,  we  have 
it  proved,  that  during  his  whole  life  he  never 
was  blistered ;  so  that  finding  they  rest  part 
of  their  evidence  upon  a  mistake,  that  ap- 
pears to  me  to  exphdn  the  contrariety  of 
evidence. 

Verdict  for  the  defender  on  all  the  Issues. 

Cockbum  and  WaOcer,  for  the  Pursuer. 
Clerk,  Jeffrey,  aud  BrounUee,  for  the  Defender. 

{Ag^ntii,  Walker^  Bieharditm^  and  MchiUy  and  John  Jimes.) 
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Pe^ao, 


MiTCRXLI. 

Magistrate* 
Linlithgow. 


FHEflSKTy 
^OAD  CHIEF  COXXI88IOVEB, 


1820, 
Dec.  20. 


Found  that  it 
has  not  been 
the  ^neral 
practice  to  levy 
custom  upon 
horses,  &c. 
crossing  a  pari* 
of  the  river 

Arm 


Mitchell  v.  Magistbates  Linlitiii^ 

QOW, 

An  action  to  oompel  payment  of  custom  to 
the  town  of  Linlithgow,  by  persons  passing 
at  or  near  the  mouth  of  the  river  Avon. 

Defence, — ^The  Magistrates  have  not 
for  40  years  collected  custom  at  the  place 
where  the  defenders  cross  the  river.  The 
rate  demanded  is  beyond  the  grant. 


ISSUES. 

" '  ^^  Whether,  it  being  admitted  that  the 
'^  defenders  have  levied  custom  at  the  bridge 
^'  of  Linlithgow  on  horses,  cattle,  carts,  and 
*^'  all  other  carriages  conveying  merchandise, 
'*  and  at  Torphichen  Mill  Ford,  or  Bridge, 
'*  and  at  the  West  Bridge,  on  cattle  going  to 
**  and  coming  from  Falkirk  Tryst,  the  de- 
f^  fenders  hav^  not  been  in  the  general  pr^c^. 
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"  tlee,  for  forty  years-iaad  upwards,  prior  to    Mnesm. 
'^  the  S6t}i  day  of  January  1813,  of  levying  maustkatsb 
^,<»]stom  upon  horses,  cattle,  carts,  and  all  ^»'"=^»«^- 
«'  other  carriages  conveying  merchandise,  pass- 
'*  ing  the  river  Avon  from  the  West  Bkridge 
"  to  the  mouth  of  the  said  river  ? 

^  Whether  the  danders  have  not  been  in 
^  the  general  practice,    for  forty  years  and 

upwards,  prior  to  the  26th  day  of  January 

1818,  of  levying  custom  at  the  &rd  of  Jink- 
^^  about,  on  the  said  river  Avon  ? 

^<  Whether  the  said  defenders  have  not 
<<  been  in  the  general  practice  of  levying  cus- 
'^  torn  for  forty  years  and  upwards,  previous 
^  to  the  26th  day  of  January  1818,  from  the 
**  tenants  and  others  residing  upon  the  estate 
<*  of  Kinneil,  the  property  of  the  Duke  of 
^  Hamilton,  passing  the  said  river  Avon  at 
"  the  ford  of  Jinkabout  ? 

This  case  was  advocated  from  the  Sheriff 
of  Linlithgow,  who  had  found  the  defenders 
liable* 


A  witness  called  for  the  pursuers,  stated  ^  f^  iwue  •• 

*"  to  the  practice 

that  he  fiirmed  about  60  acres  of  ground  be-  of  collecting 
longing  to  himself,  in  the  neighbourhood  of  Magistrates  of 
Torphidien  Mills.  I^^r  'r^^ 


ing  on  his  property  in  the  neighbourhood  of  the  burgh,  a  com» 
petent  witness* 
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IT 

LUTLITHGOir. 


MitooLt        ilfoft(Tet^objeated.-!-*>He  has  an  interest  ' 
MAeisTmATEs      J^jff^^^ — ^i  this  HAS  an  Issue  confined  to 

the  neighhQurhood,  he  might  he  an  objec- 
tionable  witness;  but  this  Issue  is  general; 
and  those  in  the  neighbourhood  are  the  best 
witnesses. 

Mxmcrdff. — It  is  said  the  objection  ap- 
plies to  all  witnesses;  but  that  is  not  the 
case,  as  the  interest  of  a  stranger  is  so  re- 
mote as  to  vanish.  Here  the  interest  is  ma- 
nifest, and  he  is  in  the  same  situation  as  a 
corp<»rator.  Peak,  156 ;  1.  Phillips,  65.  (5th 
edit). 

LoED  Chief  Comhissioner. — I  haxre 
attended  to  the  whole  of  this  argument^  as 
every  thing  is  important  on  such  a  subject, 
and  if  it  is  ruled  in  one  way,  it  strikes  at  the 
root  of  the  pursuer's  t^ase.  In  every  question 
of  this  sort  we  must  attend  to  what  goes  to 
the  admissibility,  and  what  to  the  credit  of 
the  witness. 

This  is  a  case  where  there  is  no  individual 
who  may  not  be  said  to  be  interested ;  and  in 
the  case  of  the  individual  now  offered,  I  do 
not  think  the  situation  of  his  property  such 

« 

as  to  render  him  inadmissible.    When  he  has 
no  interest  as  a  party — ^when  the  verdict  can- 
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not  be  itsed  by  him— 4Hid  when  tbe  clge^ioii    Mntmma. 
woiubld  apply  to  all  the  iimriA,  I  csanot  lay  it  MABimATss 
down  tbat  it  is  m  ofcgection  to  any  one  of  the  ^^""•®«^* 
world,  though  1  do  not  at  present  ie9ellect 
any  cMe  precisely  in  point. 

This  is  not  a  question  whetba:  this  person 
is  exdttdjed  pirttiie.tenuri,  but  it  is  a  ehdm 
by  the  Magistrates  of  Linlithgow  to  exact  i( 
from  all  the  world.  The  objection  to  the 
t^nantfs  of  Kinneil  would  be  qi^te  dii^^^acent ; 
and  even  in  the  case  of  tlus  witness,  his  evir 
dence  is  subject  to  obsiSTations  by  counsel. 

A  tenant  on  the  estate  of  Eianeil  was  a&  circumstances 
terwards  called  to  prove  the  two  first  Issues.   L"J''i?clt^ 

An  objection  w^  taken,  that  if  these  were  ^eVtiirSrS! 
prov^,  the  third  was  of  no  consequence.  mS^Topw* 

the  other  two. 

IjQrd  Chief  Commissionee. — I  wish 
py  know  if  this  advocation  contains  the  whole 
matter  in  dispute.  My  di^culfy  is  from  the 
patter  being  brought  here  on  a  special  Issue,. 
If  this  case  were  tried  on  a  general  Issue, 
and  if  one  of  the  questions  raised  involved 
the  right  of  the  Duke  of  Hamilton,  there 
is  nothing  clearer  than  that  this  person 
>vould  be  interested.    If  this  third  Issue  wgs 
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j|fiTCBsz.L  eontaiudd  in  llie  summoiiSs  ftnd  was  made  0e- 
MAeisniATEs  Pirate  merely  for  greater  perspicuity,  then  I 
LiMMTHoow,  cannot  lay  down  a  different  rule  for  the  dif* 

ferent  Issues ;  but  if  this  was  added  by  the 
parties  in  the  Jury  Court,  then  it  may  be 
treated  as  a  separate  cause,  and  the  objection 
will  not  apply  to  the  evidmice  on  the  other 
Issues. 

Mr  JeflBrey  observed,  that  it  was  not  in  the 
summons  or  advocation,  which  Mr  Cockburn 
said  strengthened  the  objection. 

Lord  Chief  Commissioneb. — The  ar- 
gument by  Mr  Cockbum  applies  to  what  is 
gone  by,  but  does  not  bear  on  this  question. 
I  still  think  1  was  right  in  the  decision  on 
that  point,  and  if  I  am  wrong,  the  remedy  is 
by  Bill  of  Exceptions.  Suppose  any  question 
as  to  the  toll  on  Leith  Walk,  would  all  the 
inhabitants  of  Edinburgh  be  incompetent 
witnesses  ?  My  only  difliculty  on  the  present 
objection,  is  from  the  uncertainty  whether 
this  question  formed  part  of  the  original 
cause,  and  was  separated  merely  for  the  pur- 
pose of  greater  precision.  If  so,  then,  as  this 
person  could  not  have  been  a  witness  on  the 
whole,  so  he  could  not  have  been  as  to  a 
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part ;  but  as  this  appears  to  me  not  to  have    Mxwm.c 
been  a  part  of  the  original  cause,  I  think  he  MAsmmATm 
U  admissible,  i^n^t^trma^^ 


The  witness  having  stated  that  Brown  was 
at  one  time  tenant  of  the  customs  of  Lintith** 
gow,  and  that  he  sent  a  man  to  wateh  at 
Jinkabout,  to  know  how  much  he  lost, 

Cockburn.'^The  person  is  alive,  and  ought 
to  be  called. 

Lord  Chief  Commissioner. — The  wit* 
ness  is  speaking  as  to  a  statement  by  another 
person,  and  your  objection  is  that  it  is  hear^ 
say.  But  surely  what  the  customer  says  is 
evidence,  whether  he  is  dead  or  alive. 

An  objection  was  taken  to  the  question. 
What  does  the  tenant  get  by  the  custom 
table? 

Lord  Chief  Commissioner, — ^You  may 
go  through  the  different  articles  in  the  table, 
md  ask  as  to  each,  but  you  cannot  put  this 
question  as  to  what  he  gets  by  his  lease.  The 
table  contains  the  different  articles,  and  if 
you  wish  to  shew  the  practice,  you  must  do 
it  by  facts,  and  not  by  opinions.  But  it  does 
s^in  to  me  that  this  is  unnecessary,  as  the 


L    ^ 
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MiTCBKLL    inidrament  eani^  the  r^ht,  unless  the  oon- 
Magi^iutm  trary  is  proved. 

Lwi^Hoow.  Jardmef  for  the  pursuer.— The  Magis- 
trates haye  an  old  grant  of  custom,  according 
to  use  and  wont ;  and  they  now  daim  a  right 
to  ccdieet  it  at  every  point ;  but  we  shall  con- 
fine  our  proof  to  five  points  at  whidi  they 
did  not  collect.  The  question  here  is  as  to 
the  general  practice,  and  not  as  to  a  few 
instances  in  which  custom  may  have  been 
exaeted. 

Moncreifff  for  the  defender.-^  A  great  deal 
of  the  pursuer's  evidence  does  not  apply  to  the 
question  to  be  tried.  It  is  a  mistake  to  say 
this  is  a  grant  of  the  customs  in  use,  to  be 
collected  before  1695.  The  grant  is  absolute, 
^nd  use  and  wont  marely  applies  to  the  rate. 
This  is  not  a  mere  gratuitous  grant,  but  for 
supporting  the  bridge  of  Linlithgow. 

The  Magistrates  having  an  absolute  grant, 
their  collecting  at  some  points  keeps  up  their 
right  as  to  all ;  and  the  proof  on  the  other 
ade  being  confined  to  a  few  individuals  cross-^ 
ing  at  a  few  points,  does  not  entitle  the 
pursuer  to  a  genial  verdict 

Jeffrey  J— AXL  the  witnesses  for  the  defend- 
4XS  confirm  what  was  stated  by  ours.  The 
(j^uestion  here  is  not,  if  at  any  time  duty  was 
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IV] 
LUTLITKOOW. 


ooUeetedt  but  if  it  was  the  general  praetice    HircnuK 

not  to  collect  MAauvsAvas 

We  are  bound  to  prove  that  no  toll  was 
levied;  but  our  evidence^  though  n^ative, 
in  fact  proves  positively.  From  what  is 
proved^  we  are  entitled  to  a  general  verdict 

LoBD  Chief  Commissioner*— In  this 
case,  the  question  is  so  dear,  that  it  is  scarce- 
ly possible  to  duddate  it 

The  first  Issue  contains  the  point  to  be 
tried ;  and  the  Court  of  Session  send  it  here 
to  have  the  question  settled^  Whether,  &c. 
The  question  is  put  in  a  negative  form ;  and 
it  was  truly  stated  that  the  pursuers  are 
bound  to  prove ;  and  that  you  cannot  take 
negative  evidence  against  positive.  When  a 
party  is  to  establish  a  proposition,  the  proof  is 
positive ;  and  even  where  be  is  to  establish  a 
negative,  that  is  done  by  a  positive  proof  of 
facts.  If  it  is  to  be  proved  that  no  toll  is  le* 
vied,  the  way  to  do  this  is  by  proving  per- 
sons passing  without  paying. 

The  question  here  is  as  to  a  g^ieral  prac- 
tice ;  and  it  appears  to  me  that  the  Issues 
are  established  beyond  the  possibility  of 
doubt  All  the  witnesses  for  the  pursuers 
prove  their  having  passed  without  paying; 
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HiresEtt    and,  on  the  other  side,  though  one  witness^ 
MikOTSTRATxt  speaks  of  something  having  been  collected 
xuTHGow.  ^^  ^^^  point,  the  others  appear  to  me  to  eon* 

firm  the  testimony  on  the  other  side. 

They  also  prove,  that  when  an  attempt  was 
made,  it  was  resisted,  and  not  enforced,  which 
goes  far  to  prove  that  there  is  no  general 
practice  to  collect. 

If  you  agree  with  me  in  the  view  of  the 
evidence,  you  may  find  generally  on  the  first 
Issue. 

As  to  the  other  Issues,  it  may  be  thought 
that  it  is  unnecessary  to  find  on  them ;  but 
it  appears  to  me  that  it  would  be  more  satis-* 
factory  to  the  Court  to  have  a  finding  on 
each* 

Verdict—**  That  the  defenders  have  not 

been  in  the  general  practice,  for  forty  yeats 

and    upwards,    of   levying    custom    upon 

•*  horses,  &c.  fi'om  the  West  Bridge  to  the 

**  mouth  of  the  river  Avon,  or  at  the  ford  of 

**  Jinkabout :  That  they  have  not  been  in 

the  general  practice  of  levying  custom  from 

the  tenants  and  others  residing  upon  thef 

estate  of  Kinneil,  passing  the  ford  of  Jink^ 


U 


••  about." 


^ 
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Jftffhey  and  JardmetJht  the  Pnmier. 

Moncreiff' and  Cockbum,  for  the  Defenders.  _       ^ 

J[Agent8,  ilo.  Ruiherfirdy  w.  8.  and  ^.  ^o^kmi,  w.  8.)  Forbss. 


PUSSVT, 
TUX  THREE  LORDS  COMMISSIOITERS. 


Harper  t;.  Robinsons  &  Forbes.  1821. 

Jan.  8. 

Damages  for  defamation,  and  combining  to  Damages  for 
cause  the  pursuer  to  be  apprehended,  and  Mdcaua^gthe 
tried  for  reset  of  theft.  S^^ 

•f theft. 

Defence. — Iron  had  been  stolen  from 
the  Messrs  Robinsons,  of  which  they  gave 
notice  to  the  local  magistrate,  Mr  Forbes, 
who  acted  in  the  discharge  of  a  public  and 
official  duty. 

issues. 

In  this  case,  the  Issues  were.  Whether  the 
defender,  Forbes,  combined  with  the  Robin- 
sons to  defame  the  pursuer,  by  presenting  a 
petition,  accusing  him  of  reset  of  theft  ?— ' 
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Habme  Whether  Forbes  partially,  and  irr^ttlady 
BoBixsoMs  &  took  a  precognition,  and  transmitted  it  to  the 
®"**'  Lord  Advocate  ? — Whether  Robinsons  oom- 
bined  with  Forbes  in  presenting  the  petition* 
and  transmitting  the  precognition? — Whe- 
ther Robinsons,  without  reasonable  cause,  did 
procure  the  petition  to  be  presented  imd  trans- 
mitted, and  urged  the  same  to  triaL 

A  witness  having  stated  that  he  was  not 
sure  when  a  conversation  took  place,  but  he 
thought  it  was  after  the  trial. 

Lord  Chief  Commissioner. — As  it  is 
stated  that  the  time  will  be  proved,  we  shall 
give  the  counsel  credit  for  this ;  but  if  the 
time  is  not  afterwards  proved  to  have  been 
before  the  trial,  this  evidence  goes  for  nothing ; 
and,  of  course,  this  is  lost  time.  It  woidd 
surely  be  better  to  fix  the  date  first. 

Mr  Moncreiff  maintained,  that  he  was  en- 
titied  to  put  particular  questions  to  another 
witness,  and  to  ask,  whether  Mr  Forbes,  the 
defender,  had  said  that  the  pursuer  had  got 
into  a  scrape. 

Lord  Chief  Commissioner. — This  is 
a  perfectly  fair  witness,  but  you  are  not  en** 
titled  in  this  manner  to  put  words  into  his 
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mouth.    You  may  certainly  put  partieular     Harpbk 
questious,  but  are  not  entitled  to  put  leading  bobiksoits  & 

.MMAM  FOEBES. 

The  Loid  Justiee  Clerk  was  called.  Ouere,  me- 

Jeffrey *^^  have  not  the  least  objection  to  petent  to  cau 
his  Ixnrdship  proving  any  thin^  that  took  sup^l^urt 
pkee  in  open  Court ;  but  I  give  the  other  i^lkS^tJ^' 
party  warning,  that  I  shall  object  to  any  ^^^^^l^ 
question  as  to  the  impression  on  his  Lord-  ^^^- 
ship's  mind  as  to  the  guilt  or  innoeence  of 
the  pursuer. 

LoED  Chief  Commissioner. — ^Before 
fais  Lordship  is  swom^  it  is  perhaps  right  that 
I  should  state  what  has  occurred  to  the  Cotu^t 
on  this  subject. 

There  are  many  points  which  have  suggest- 
ed themselves ;  some  of  theiti,  perhaps,  it  is 
more  for  his  Lordship  than  this  Court  to 
state ;  but  there  are  also  some  aflPecting  the  ad« 
ministration  of  justice.  It  might  be  produc- 
tive of  the  most  injurious  consequences,  if  a 
party  were  to  think  himself  entitled  to  call  a 
Jud^e  to  prove  what  takes  place  before  hitA 
in  the  course  of  justice.  If  a  Ju%e  is  called 
as  a  witness,  his  evidence  must  be  treated  as 
that  of  any  other  witness ;  and  in  this  &st 
cade  of  the  kind,  I  wish  to  bring  the  e£^ 
of  this  particularly  into  view.      What,  for 

2  B 
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HAEPsm     instance,  might  the  consequenee  be  to  the 
ttoaiHsoKs  4t  adounistiation  of  justice^  if  a  Ju^^  spefk- 
Fouss.      j^g  g.^^  j^  notes,  is  to  be  contradicted  1^ 

other  witnesses  as  to  what  passed?  I  do  not 
mean  to  say,  that  in  a  case  of  necessity  a 
Judge  may  tiot  be  called,  or  that  it  is  not  fit» 
in  certain  cases,  that  a  Judge  should  eon^ 
sent  to  be  examined.  But  in  cases  of  in- 
dictment for  per]ury  in  Enghm4,  the  proof  is 
never  by  the  Judge  who  tried  the  case,  but  by 
some  person  who  has  taken  down  the  eyidence 
&r  the  purpose  of  provkig  it;  and  this  is 
founded  on  the  great  principles  of  public  po^ 
licy,  and  the  injury  to  justice  in  examining 
the  Judge. 

If  a  party  brings  an  action  of  damages,  he 
must  be  in  a  situation  to  prove  it ;  and  I 
fionader  it  in  the  option  of  the  Judge  to  an- 
swer or  not.  We  shall  not  pronounce  any  or- 
der on  the  subject,  but  must  leave  it  to  his 
Lordship's  discretion. 

The  examination  m,ust  either  be  to  facts 
taking  place  at  the  trials  or  to  facts  falling 
under  his  Lordi^ip's  observation.  We  can- 
not take  his  opinion  here,  however  great 
the  weight  of  it  may  be  in.  his  own  Court.  It 
is  <»4y  in  matters  of  science  that  o^mion  is 
evidence ;  and  of  late,  it  has  been  allowed  in 
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inattera  <)f  mercantile  practice.    The  opinion      Harper 
tipon  which  the  Jury  must  act,  is  that  of  the  Robinsons  & 
Judge  trying  the  cause,  drawn  from  the  evi-      ^°»»^^- 
dence  that  may  be  laid  before  the  Court ;  and 
any  opinion  proved  in  the  manner  suggested, 
tvould  be  an  encroachment  on  the  province 
of  the  Jury^    lliis  we  have  thought  right  to 
state  as  cmr  opinion^   without  having  heard 
the  question  argued. 

Jlfowrr^j^^Suggested,  that  the  ^itnes$ 
toight  be  sworn ;  and  if  any  question  was  im- 
proper^ sat  olgection  might  be  taken  to  it : 
That  the  object  was  to  prove  the  facts,  and 
that  there  was  an  undoubted  right  to  cite  his 
Lordship. 

JLoKD  Chief  CoMMisstONER.-^You  have 

edled  a  Supreme  Judge  to  prove  facts  taking 
place  in  a  Court  where  there  were  a  number 
of  persons  present  The  dignity  and  success 
of  the  administration  of  justice  require^  in  my 
<^inioni  that  the  Court  should  interfere,  and 
tey^  this  is  a  witness  who  ought  not  to  be  sworn  ^ 
But  this  is  not  the  only  objection,  for  this  is 
Hot  the  method  of  proving  the  trial.  We 
shall,  however,  give  you  credit  for  afterwards 
producing  the  proper  evidence ;  and  at  present 
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Hakpsk      we  will  aUow  you  to  put  such  questions  as 
BoBiKsoirs  &   may  be  competent* 

Lord  Gillies. — I  understand  the  ques- 
tions you  mean  to  put»  are  unconnected  with 
his  judicial  character. 

Jeffrey. "^The  objection  taken  by  the  Court 
it  is  not  for  the  bar  to  interfere  with ;  but  so 
far  as  any  waiver  on  our  part  could  obviate 
the  objection,  we  are  most  willing  to  give  it; 
as  we  are  anxious  to  have  the  evidence  from 
the  highest  quarter — but  this  can  only  be  as 
to  those  who  are  parties  in  this  cause,  as  the 
other  witnesses  are  here  to  prove  the  truth  of 
what  they  then  stated. 

Lord  Chief  Commissioner. — Seeing 
the  name  of  this  witness  in  the  list,  led  iis  to 
consider  this  question ;  and  though  the  de^ 
fender  may  wish  this  evidence,  are  we  to  risk 
the  general  administration  of  justice,  by  allow- 
ing a  Supreme  Judge  to  be  examined  in  this 
way  ?  I  still  think  that  necessity  is  the  only 
ground  upon  which  it  can  be  allowed.  As  to 
his  Lordship's  notes,  they  cannot  be  received 
as  evidence,  but  are  merely  notes  to  aid  his 
memory. 

JSfoTicrej^— This  is  a  claim  of  damages 
for  a  malicious  prosecution  ;  and  we  shall  put 
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in  the  record  of  the  trial  and  acquittal;  but     Haepeb 
we  also  have  to  prove,  that  the  evidence  was  bobikboks  & 
different  from  the  information  given.    The      ^^^^^ 
notes  of  the  Judge,  taken  under  his  oath  of 
oflGice,  and  from  which  the  &cts  are  to  be  sub- 
mitted to  the  Jury,  are  the  best  evidence  of 
what  the  witnesses  said.    In  trials  for  per- 
jury, Jthe  Judges  are  competent  witnesses ;  anil 
as  a  party  cannot  come  prepared  to  record  the 
malice  which  shews  itself  in  the  course  of  a 
trial,  this  is  a  case  of  necessity,  which  renders 
it  competent  to  call  the  Judge. 

Reference  was  made  to  the  case  of  So- 
mornlle,  where  the  Macers,  who  are  Judges 
in  a  service;  were  examined ;  and  a  trial  in 
1809  was  mentioned,  in  which  Lords  Mea« 
dowbank  and  Hermand  were  examined*    . 

Jeffrey. — ^I  agree  entirely  with  Mr  Mon- 
erdff ;  and  would  surest,  that  as  both  par- 
ties consent,  the  Court  might  aUow  the  ques- 
tions to  be  put,  and  the  learned  Judge  might 
decline  answering. 

Lord  Pitmilly.— What  was  the  nature 
of  the  inquiry  that  was  made  at  Lords  Her- 
mand and  Meadowbank  ? 

J^^^.--^They  were  examined  whether 
there  was  such  a  contradiction  as  could  not 
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be  explained  by  the  stupidity  of  the  mtness. 
Sir  Iky  Campbell  was  called  once  to  piore 
what  took  plaoe  v^e  he  was  sitting  as 
President. 

liOED  Chief  CoMMissiONiau-^That  is 
as  to  a  matter  filling  under  his  obseTvaticni ; 
and  I  have  been  present  when  Judges  were 
i^uimined  as  to  a  riot  in  Court*  As  it  ap- 
pears that  Judg^  have  heesa  called  in  the 
Court  of  Justidary^  and  as  both  parties  agtee 
to  the  examination,  I  think  it  better  that  it 
should  be  left  to  his  Lordship  to  Say  idiedier 
he  chooses  to  be  examined ;  but  I  cannot  let 
it  pass,  without  noticing  the  great  inconver 
nience  that  may  result  ftom.  this  pr^ustioe^ 
and  unless  the  bar  sgree  to  disQontinue  it, 
I  rather  think  some  remedy  tdiouM  be  appli* 
ed  for.* 


The  Lord  Justice  Clerk  Was  then  sworn, 
and  stated,  that  he  wished  to  read  his  notes, 
as  more  satis&ctory  than  any  answers  he 
could  give ;  and  stated,  that  they  were  as  cor* 
rect  as  he  could  make  them ;  and  he  had  piid 
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*  See  post,  p.  404. 
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p&rticiiiar  attention  to  this  case,  fiom  the     M^jumL 
atatemeat  made  by  the  opening  counsel;  BosureaKf  a; 

After  reading   Rofahi8on''s   evidence,  his      ^ombs. 
Lordship  was  requested  to  read  that  of  tho 
oUier  wknesses. 

Jeffrey — Ob|eetB* 

Lord  Chibf  Cohmissiozver.—- You  lieed 
not  argue  this. 

ilfo^icreijf  ani^  ilft<rra^.«~ We  are  entlfled  in  an  action 
to  this,  on  the  authority  of  the  case  quoted*  iS^tefor^i^ 
The  Judges  were  examined  as  to  the  whole  ^ft^d^ 
eTidence ;  and  we  cannot  understand  a  part  dS^tionsei^ 
without  the  whole.    If  the  whole  had  been  ^  \l^^^ 

es;  incompe- 

taken  down»  or  reoorded,  at  the. time,  we  tentinthefiwt 

'   '  '  instance  to  call 

would  have  been   entitled  to  produce  the  otherwitneues 

_    _  _     _  ,  to  prove  the 

whole;  and  the  notes  must  be  more  correct  evidence javen 
than  the  recollection  of  the  witnesses  as  to 
what  they  statedt 

Lord  Chief  Commissioner.^— *This  is 
an  action  cf  damages  for  a  malicious  prosecu- 
tion; and  the  first  thing  is,  to  prove  the  ac^p 
quittal ;  but  the  &cts  and  drcumstancte  which 
led  to  the  aoqqittal,  are  no  part  of  this  case. 
The  prosecution  must  be  proved  to  have  been 
malicious,  and  without  probable  cause.  The 
pursuer  wishes  to  make  out  the  malice,  and 
wsnt  of  probable  cause,  by  comparing  the 
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evidrace  of  Forbts  and  Rolnnson  with 
dedarations.  By  consent  of  parties,  and  the 
Lord  Justice  Clerk  not  objecting,  we  have 
got  over  die  objection  to  his  examination; 
and  his  Lordship  having  stated  the  evidence 
of  the  parties,  it  is  now  proposed  to  have  the 
evidence  of  anothtr  witness  proved  in  the 
same  way ;  but  why  may  the  witness  pot  be 
called  to  give  his  evidence,  as  there  is  no  al- 
legation that  his  evid^ce  differed  firom  Ins 
declaration  ?  It  is  said,  if  the  evidence  had 
been  taken  in  short  hand^  that  the  notes 
might  have  been  produced;  but  I  deny  that 
they  could.  It  is  then  said,  that  if  it  had 
been  taken  down  in  the  record,  acc(»*ding  to 
the  old  practice  in  the  Court  of  Justiciary, 
that  the  record  might  have  been  produced^ 
It  may  be  bold  in  me  to  give  an  opinion  upon 
this ;  but  at  present  I  think  the  competency 
of  produdug  it,  at  least  doubtful ;  and  that 
the  only  way  of  getting  the  evidence,  is  by 
calling  the  witness.  Should  he  at  present 
contradict  the  testimony  he  formerly  gav^  it 
may  be  more  difficult  to  say  how  you  are  to 
prove  what  he  formerly  swore ;  but  it  is  un- 
liecessary  to  discuss  that  now. 


Incompetent        The  X^ord  Justicc  Clerk  having  stated, 

to  prove  the 

opinion  of  a  Judge  as  to  the  propriety  of  abandoning  a  prosecution. 
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tbftt  the  trial  was  abandoned  by  iJie  pub^      uaavta 
Uc  prosecutor,  was  then  asked  whether  the  £oBiJMir8& 
Court  /concurred  in  the  propriety  of  the  aban*.      ^o"=«- 
donment  ?    And  whether  at  the  trial,  or  in 
the  address  to  the  Sherifis,  the  Court  made 
any  observations  on  the  eonduct  pf  Mr  Fcnrbes? 
An  objection  was  taken  tp  both  these  que&- 
tion& 

Lord  Chief  Comsiissioner.*^!  have 
already  stated  so  fiilly  our  opinion  on  the 
subject,  that  it  is  sufficient  to  say  we  think 
fhe  questions  inccHnpeteut. 

.    It  was  proposed  that  the  dedaration  emi^  circumstances 

.    ,   •  ••  -I  •      J    •      x-L      ^  which  it 

ted  by  a   witness,   when   examined  in  the  was  founa 
preoc^tion  before  the  trial   at  AbfKrdeen,  reSf^Va 
should  be  read  to  him.  S^ritSa 

Cockbum  oljects.— Th^  wish  to  infer,  J^^^^^^^ 
that  the  precognition  was  not  correctly  taken,  ^  fflgning  it. 
because  it  differs  from  what  the  witness  now 
states.  Suppose  the  witness  now  states  that 
e¥^  word  he  then  said  was  false,  the  dedarar 
tion  would  be  a  sufficient  defence  agaiust  this 
action.  Their  proof  ought  to  be,  that  the 
declaration  was  not  fairly  taken  down  at  the 

time. 
Lord  Chief  Commissioner. — ^It  is  quite 

f^t  as  you  state  it ;  but  I  suppose  they  mean 
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harpeb  to  go  farther.  They  at  first  called  the  wft* 
RoBi/^s  &  ness,  to  prove  the  facts,  different  from  the 

y^^I^^  statement  in  the  declaration;  but  I  now 
understand  they  mean  to  prove,  thatanim* 
portant  statement,  made  by  the  witness,  was 
not  taken  down.  It  is  incompetent  to  read 
the  declaration,  to  shew  ihat  the  £icts  are 
di£Perent  from  what  are  there  stated ;  but  it 
is  competent  to  shew  that  he  was  imposed 
upon  in  signing  it« 

In  damages  for  A  barrister  who  was  present  At  the  trial 
Secution"  m-°'  at  Aberdeen,  but  was  not  retained  in  the 
^v^^he  opi-  case,  was  asked  whether  the  prosecution  ap- 
Sy "th'eTdge  reared  to  him  maKdous  ? 

at  the  trial,  of        LqED  ChIEF    CoMMISSIONEE. — ^That  is 

the  conduct  oi 

the  prosecutor,  incompetent,  as  it  is  the  conclusion  which  the 

Jury  must  draw  from  the  fiicts. 

He  was  then  asked,  what  the  Lord  Justice 
Oerk  stated  of  the  conduct  of  Mr  Forbes, 
relative  to  that  trial  ?  The  Court  sustained 
an  objection  to  this  evidence,  and  also  to  the 
testimony  qf  two  Jurymen,  who  were  tender* 
ed  to  prove  the  same  point;  and  also  to 
prove  the  evidence  given  by  a  witness. 


Incompetent        A  witness  having  proved  statements  made 

to  prove  the 

impression  on  the  mind  of  a  witness,  by  statements  made  by  a  defender. 
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by  Mr  F^vbes^  wiu  adced^  whether  the  im^     harver 
preanon  made  on  his  mind,  by  the  expres-  bobii»ov8  & 
skom  of  Mr  Forbes^  were  to  the  prejudice  pf     ^°*^*=«- 
Harper  the  pursuer. 

LoBP  Chief  Commissiokeb. — ^Thia  I 
jadmit  is  different  froai  what  passed  at  the 
trialy  but  still  I  think  it  incompetent*  You 
hav^  akeady  got  fiicts,  from  which  it  is 
to  be  infeired^  that  Forbes  stated^  that  he 
thought  the  pursuer  would  meet  with  the 
punishment  mentioned ;  but  I  do  not  think 
you  can  ask  the  witness  the  impression  made 
pn  his  mind. 

* 

A  witness  was  called^  to  prove  statements  Competent  to 
made  by  Forbes,  after  the  trial.  S^^^i^Tby 

Cockhurn. — I  doubt  if  this  is  competent^  ter^^S^tion 
especially  if  they  were  made  after  this  action  H^u/'^p^ 

was  brought.  aecuUon, 

LoBB  Chief  Commissioneb.-— It  ap* 
pears  to  me  competent,  as  shewing  the  tem- 
per of  his  mind ;  and  the  action  having  been 
brought^  I  rather  think  should  have  put  him 
pn  his  guard  to  be  cautiousf. 

An  objection  was  taken  to  the  counsel  for 
the  defender  calling  back  a  witness  who  had 
l^ft  the  box. 
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hartek         Lord   Chief  Commissioner*— I  ^vill 

RoBiksoMs  &.  never  be  a  party  to  an  attempt,  either  to  aid- 
FoEBEs.      jj^|.  ^j.  ^^  ^^j  j^  ygpjy .  ^^^  it  is  a  thing 

which  ought  never  to  appear  above  ground^ 
even  at  the  bar.  From  the  cmnunstances  in 
which  this  witness  was  allowed  to  withdraw, 
I  think  he  may  be  recalled. 

Murray  opened  the  case  for  the  pursuer. 

Jeffrey,  for  Robinson,  maintained,  that 
malice  was  necessary,  and  that  none  was 
proved.  The  defenders  merely  gave  informa- 
tion* The  Lord  Advocate,  thinking  the  pre- 
cognition suffident  to  warrant  a  trial,  proves 
that  there  was  probable  cause  for  giving  the 
information. 

Cockbum,  for  Forbes.— The  pursuer  was 
suspected  of  reset  of  theft,  but  was  acquitted ; 
and  two  years  after,  he  hopes  to  make  money 
of  it,  by  accusing  Forbes  of  a  malicious  con- 
spiracy. 

-  In  the  proceedings  against  the  pursuer,  the 
defender  acted  ministerially ;  and  being  a  Ma- 
gistrate, the  malice  must  be  proved.  In  proof 
of  it,  an  allegation  is  made,  that  he  dictated 
a  petition  to  himself ;  and  that  the  declara- 
tions ware  falsified.  It  is  not  unusual  in  prac- 
tice for  a  Magistrate  to  dictate  a  petition. 
The  declarations  were  freely  and  voluntarily 
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•  < 

dgned ;  and  is  it  to  be  borne,  that  a  witness     HAEratt 
shall  come,  at  the  distance  of  five  years,  and  RoBinsoarg  &< 
state  that  some  part  of  his  declaration  was     ^®*"^«- 
not  taken  down  ? 

LoRi)  Chief  CoMMissiONicR. — ^I  shall 
not  detain  you  with  many  observations ;  but 
this  is  one  of  those  actions  which  the  law 
views  with  anxiety,  as  it  is  of  importance 
that  an  individual  should  be  Compensated,  if  he 
has  suffered  wrong,  and  that  a  public  officer 
should  be  protected,  if  he  had  probable 
grounds  for  acting  in  the  manner  he  did.  In 
this  country,  prosecutions  for  crimeis  are  in 
the  hands  of  public  officers,  from  the  Procu- 
rator Fiscal,  up  to  the  Lord  Advocate ;  so 
that  it  is  very  improbable  that  any  thing 
shoidd  be  done  maliciously. 

To  support  this  action,  two  things  are  ne* 
cessary : — ^Ist,  Malice  against  the  individual, 
which  does  not  require  to  be  proved  directly, 
but  may  be  inferred  from  facts  and  circum*> 
stances. — 2d,  Want  of  probable  cause  for  the 
prosecution,  which  is  the  want  of  a  weU 
grounded  suspicion  that  the  crime  has  been 
committed  by  the  person  brought  to  trial. 

The  history  of  this  case  seems  to  be,  that 
iron  is  taken  from  Messrs  Robinson,  and  the 
same,  or  similar  iron,  is  found  in  Hstrper's 


398  Cases  tried  m  Jan.  a, 

Harpek     ^session.     He  is  accused  and  brought  io 
BoBnrsoNa  &  trial  in  September  1815 ;  and  it  is  proved  by 

FoHBEs.      jjj^  verdict  (and  a  little  more  irregularly  by 
the  Judge),  that  he  was  acquitted. 

I  have  little  doubt  as  to  you^  finding  upon 
the  1st  and  3d  Issues,  as  I  consider  little 
made  out  on  them ;  but  1  wish  you  to  attend 
to  the  first,  as  it  explains  the  other.  The 
pursuer  made  out  the^last  part  of  the  second 
Issue,  and  indeed  he  could  not  move  a  step 
without  this ;  but  the  first  branch  is  the  gist 
'  of  the  action.  The  defenders  have  separated 
their  defence,  as  they  were  entitled  to  do ; 
and  unless  you  think  the  conspiracy  proved, 
you  will  consider  them  separate. 

As  to  Robinson,  it  does  not  appear  to  me 
that  a  word  of  the  evidence  applied  to  him ; 
and  if,  in  his  petition,  he  does  not  accuse  the 
pursuer  of  reset  of  theft,  or  if  he  had  pro-^ 
bable  cause  for  the  accusation,  this  will 
be  a  defence.  You  are  to  take  Harper  as  a 
pure  and  spotless  character ;  but  if  there  was 
probable  cause  for  suspecting  him,  he  is  not 
entitled  to  recover ;  and  you  are  to  say  whe- 
ther he  was  not  in  a  suspicious  situation. 

But  the  principal  matter  of  consideration 
is  as  to  Forbes ;  and  here  it  is  important  to 
consider,  that  public  officers  should  not  bsf 
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sever^y  (Unit  with ;  but  tb^  evidence  ought     harpb* 
to  be  weighed  iu  golden  wales.    If>  however,  b^^U»»  t. 
you  think  the  c«3e  made  out.  it  is  proper     ^*"»^- 
that  damages  shoulcl  be  given,  as  there  cannot 
be  a  greater  dereliction  of  duty,  than  to  use  £^ 
public  situation  for  the  purpose  of  oppres- 
sion. I 

I  should  do  wrong  if  I  stated  maEce  to  be 
proved  by  a  sUght  conversation,  or  by  proof, 
of  burgh  jealousy.    The  case,  therefore,  rests 
on  tile  question,  whether  the  precognition  was 
feirly  and  accurately  made  up. 

It  is  said  Kobinson's  declaration  must 
have  been  improperly  stated ;  but  it  ^^ipears 
to  me,  that  this  is  the  declaration  of  a  per* 
son  anxious  to  tell  the  truth ;  and  on  the  trial 
hewiUnot  prove  the  iron,  as  he  did  not  seal 
the  bag.  Now,  a  person  who  meant  to  convict 
the  pursuer,  would  have  gone  all  lengths,  and 
proved  the  goods.  This  applies  also  *  to  the 
ea«  of  Forbes ;  for  if  they  formed  a  pkn»  it 
would  not  be  to  accuse,  but  to  convict. 

What  was  stated  as  to  Forbes,  appears  to 
me  the  only  part  of  the  case  which  will  cause 
you  anxiety ;  and  here  you  must  not  rashly 
hold  a  public  officer,  who  has  a  great  duty  to 
perform,  to  have  abused  his  (situation  in  this^ 
manner. 


^ 
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Hahpeb  a  part  of  the  declaration  made  by  one 

]toBiK80Ks&  witness,  was  not  taken  down ;  and  the  dedara- 

£^!J!^  tion  of  another  was  not  read  over.  You  will 
judge  whether  the  substance  is  not  taken 
down,  and  if  you  are  of  opinion  that  it  is,  the 
foundation  of  the  action  is  not  proved ;  but  if 
you  think  this  part  of  the  declaration  was 
withheld,  or  that  that  of  the  other  witness 
was  not  read  over,  for  the  purpose  of  misleadr 
ing  the  Lord  Advocate,  the  case  is  made  out. 
If  the  facts  omitted  are  so  important  as  to 
indicate  a  malicious  mind,  you  will  find  da- 
mages ;  but  if  there  is  no  malice,  or  if  there 
was  probable  cause,  you  will  find  for  the  der 
fenders. 

Verdict. — ^"  Find  for  the  defenders  on  the 
^'  1st  Issue,  on  the  2d  Issue  for  the  pursuer, 
**  and  on  the  3d  and  4th  Issues  for  the  de- 
'^  fenders ;  and  on  the  2d  Issue  they  assess 
^'  the  damages  at  L,800,  against  Greorge  For- 
"  bes,  one  of  the  defenders.*^ 

Moncrtijf  and  «7.  A,  Murray  for  the  Pursuer.^ 
Jeffrey  and  JET.  JET.  Drummond,  for  Robinsons. 
Cockhum  and  J.  MaconocJ^e  for  Forbes. 

(Agents,  G,  Simsotiy  S.S*C,  and  In^U  and  Robinson^  w.  s.) 
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CocMmm  moved  for  a   new  trial,   and        1321. 
stated, — ^The  verdict  is  against  evidence.   No     v^IIliL/ 
danuures  were  proved.    There  was  no  proof  New  Tmi  re- 

.     °  *  .  .  *  fused,  the  ap- 

of  any  such  petition  as  is  mentioned  in  the  plication  being 
2d  Issue.  There  was  no  proof  of  malice  or  j^und  of  an 
of  fraud  in  taking  the  declarations.  theinu!^;  and 

Lord  Chief  Commissionee. — We  prin-  in|  l^^t^ 
dpally  grant  the  rule  on  the  point  as  to  the  ®^***^'***- 
petition,  but  the  whole  will  be  open. 

After  reading  the  report  of  the  evidence,  jan.  24. . 
the  LoED  Chief  Commissioner  stated— 
That  his  direction  to  the  Jury  had  been: 
That  on  the  1st,  3d,  and  4th  Issues,  there 
MV2&  no  ground  for  finding  damages,  as  the 
petition  produced  did  not  accuse  the  pursuer 
of  reset  of  theft :  That  on  the  2d  Issue,  it 
was  a  question  for  the  Jury,  whether  the  not 
reading  the  declaration  arose  from  improper 
motives,  or  from  carelessness :  That  the  proba- 
bility of  no  improper  motive  in  a  public  offi- 
cer, ought  to  weigh  much  with  a  Jury ;  but 
that  the  question  of  malice  was  in  their  hands. 

Mwn^ay. — Malice   can   only  be  inferred 
from  the  impression  of  the  whole  evidence. 

2  c 
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Habper      a  new  trial  is  asked  on  the  ground  of  infor* 
RoBmoNs  &   mality,  and  that  the  verdict  is  contrary  to 
FoBBBs.^     evidence. 

The  petition  is  improperly  described  in  the 
Issue.  It  differs  from  the  summons  or  con* 
descendence. 

Lord  Chief  Commissioner. — The  Is- 
sues are  prepared  on  communings  with  tl)e 
parties,  as  well  as  from  the  condescendence ; 
and  this  must  have  been  put  in  by  the  jm- 
ties,  as  we  could  never  have  substituted  this 
description  of  it 

Murray. — We  are  not  bound  by  the  pe- 
tition, as  it  is  sufficient  if  the  accusation  can 
be  made  out  from  the  precognition.  An  er- 
ror in  form  is  no  suii^cient  ground  for  setting 
aside  a  verdict. 

The  other  ground  is,  that  the  verdict  was 
contrary  to  the  evidence,  which  is  a  most  de- 
licate ground.  The  question  here  is,  whe- 
ther there  was  any  evidence.  This  wajB  left 
by  the  Judge  to  the  Jury.  The  trial  was 
fair,'  and  the  damages  moderate. 

CocUoirrL — ^Here  the  verdict  was  on  no 
evidence ;  and  a  verdict  contrary  to  justice  is 
worse  than  any  number  of  trials,  though  a 
new  trial  is  an  evil.  As  to  the  first  ground, 
we  cannot  abandon  it.     The  mid  petition 
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miiftt  be  the  petitk)tt  m  tbef  first  l»me.    The     Hakpke 
plain  and  strict  meaning  of  the  Issue  muat  robiks!)X8  & 
betaken.  ^^"•'^•• 

Lord  Chief  Co34MlsgioN£ti»*^Before 
you  leaye  this  point,  it  is  prop^  to  state,  that 
we  consider  there  are  three  clauses  in  this  Is- 
sue, any  one  of  which  is  sufficient.  One  of 
the  charges  is  laying  the  precognition  before 
the  Lord  Advocate ;  and  the  Jury  return  a 
general  verdict. 

CQCkbum.-^We  think  the  danses  are 
^conjunctive.  Without  malice,  the  transmish 
sion  is  nothing ;  and  the  malice  is  nothing, 
unless  it  induced  him  to  transmit.  We  un- 
derstood that  the  evidence  of  the  two  witneash 
es,  as  to  their  declarations,  was  rejected ;  f<n: 
we  took  the  objection,  and  they  were  only  ad- 
mitted to  prove  that  they  were  fraudulently 
induced  to  sign ;  and  there  was  not  a  word  of 
ibis  in  their  evidence. 

Lord  Chief  Commissioker. — This  is  a 
different  objection,  as  it  resolves  into  misdi- 
rection in  point  of  law. 

Cochhurn. — ^We  might  have  ta^  it  in 
that  form,  but  ifished  ratlier  to  apply  on  ge- 
neral grounds. 

Lord  Chief  Commissioner. — It  is  a 
rery  delicate  matter,  settisg  aside  a  verdict 
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^"*     as  contrary  to  evidence ;  and  when  there  is 
EoBiMsoNs  &  much  balancing  of  evidence,  the  Court  will 

not  interfere.  But  if  there  is  a  great  weight 
of  evidence,  which  the  Jury  have  not  con- 
sidered, the  Court  will  grant  a  new  trial 
Here  the  ground  of  the  action  was  falsehood 
and  malice,  and  the  Jury  have  found  damages. 
There  was  an  opinion  conveyed  to  them  by 
the  Court,  but  the  question  was  left  to  them, 
and  I  still  think  properly  left  to  them.  I 
stated  that  I  did  not  consider  the  conduct  of 
the  defender,  in  reference  to  the  petition,  to 
infer  malice;  but  I  left  it  to  the  Jury  to 
compare  the  declaration  of  the  witnesses  with 
their  evidence,  and  to  draw  their  inference  as 
to  malice. 

In  this  case,  there  was  only  evidence  on 
one  side,  and  the  Jury  were  undoubtedly 
bound  to  pay  great  attention  to  it.  But  as 
the  question  of  falsehood  and  malice  was  left 
to  the  Jury,  whatever  was  my  opinion  at  the 
trial,  it  would  require  a  very  strong  case  to 
induce  the  Court  to  interfere. 

Lord  Pitmill y. — I  request  leave  to  state 
a  few  remarks,  not  so  much  for  the  sake  of 
this  case,  as  of  others,  and  from  the  possibili- 
ty  of  this  being  quoted  as  a  precedent.  When 
the  Lord  Justice  Clerk  was  called  as  a  wit- 
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ness,  your  Lordship  stated  the  great  danger  hakpe& 
and  inconvenience  that  might  arise  from  the  Ro.rx"oK»  & 
examination  of  a  Judge  of  a  Supreme  Court ;  ^®*"^*' 
but,  at  the.  time,  hoth  parties  were  anxious 
that  the  examination  should  take  place ;  and 
it  was  stated  by  Mr  Jeffirey,  that  there  was  a 
case  similar  to  this  in  the  Court  of  Justiciary. 
I  have  since  gone  to  examine  the  record,  and 
the  case  was  the  common  one,  that  the  words 
of  the  witness  were  taken  down  at  the  time, 
and  Lords  Maadowbank  and  Hermand  were 
called^  to  prove,  that  he  then  knew  what 
he  was  about,  and  was  not  an  idiot;  but 
the  Lord  Justice  Clerk  (Hope),  was  not  call- 
ed ;  and  so  far  as  I  know,  the  present  case  is 
the  first  instance  of  the  kind. 

It  is  a  mistake  to  say,  that  it  is  the  prac- 
tice here  to  put  Judges  on  their  oath.  It 
was  allowed  to  a  limited  extent  in  the  cases 
of  Monson  and  Watt,  but  I  hope  they  will 
not  be  followed  as  precedents. 

In  1754,  in  the  case  of  M^Killop,  where 
his  deposition  was  not  taken  down  at  the  time^ 
there  is  no  Judge  in  the  list  of  witnesses.  In 
the  case  of  Wilson,  from  the  Exchequer,  in 
1768,  there  is  no  Baron  in  the  list  of  wit* 
nesses^  though  there  are  counsel. 
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Haeper         After  a  careful  c^mination  of  the  records, 
RoBxvBova  &  I  am  of  opinion,  that  there  is  no  foundation 
for  stating  it  to  be  the  practice ;  and  upon  the 
present  case,  I  agree  in  opinion  ^th  your 
Lordship. 

Lord  Gillies.-*-!  concur  entirely  on 
both  points. 
The  Court  therefore  discharged  the  rule. 


PRESENT, 
LOKD  CHIEF  COMMI88IONEB. 


1821.  Donaldson  t;.  Ewing. 

Jaiu  U* 

An  actioE  for  An  actiou  for  remuneration  for  trouble  in 

remuneratuui 

for  superin.    superintending  the  building  of  certain  houses. 

tending  the 
bmldingof 

*^**^  Defence.— The  claim  is  prescribed*  The 

service  was  understood  by  both  parties  to  be 
gratuitous,  and  the  defender  did  not  benefit 
by  it. 

The  Issues  were,  Whether  the  pursuer  wan 
employed  to  superintend,  ini^pect,  or  direct 
the  execution  of  certain  buildings?    Whq- 
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ther  he  did  superintend  ?  &c.   Whether  L.d5,  Dohaldwh 
or  what  other  sum,  is  due  to  him  ?  or  Whe*      £wino. 
ther  it  was  understood  that  he  was  to  act  gra-      '^'^^ 
tuitously  ? 

The  first  witness  called  having,  on  his 
cross-examination,  heen  shewn  a  disposition 
to  the  property, 

Jeffrey.^— The  defender  must  be  aware 
that  he  is  leading  evidence. 

Lord  Chief  Commissioner. — I  con- 
ceive that  they  &re  entitled  to  do  this  now, 
to  shew  that  there  was  a  written  title  to  the 
property. 

• . 

In  opening  the  case  &r  the  defender,  Mr  An  opening 

_-  _  -  -  coiuuel  not  en- 

JVloncreiff  stated,  that  he  would  prove,  by  a  titiedtoxeoda 

1  11  11*1       letter*  xiTileffff 

letter^  that  the  pursuer  s  name,  though  m  the  he  believes 
contract,  was  there  by  mistake.  afterwaiiis 

Jeffrey..—!  olgect  to  readmg  this  letter,  ^^  ^*  ^• 
and  shall  object  to  it  when  offi^ed  in   evi-* 
denee. 

Moncreiffir^The  question  is,  whether  it 
was  the  understanding  that  the  service  was 
to  be  gratuitous. 

Lord  Chief  Commissioner.^— The  ques- 
tion is,  whether  this  person  was  employed  to 
superintend  these  buildings ;  and  if  this  let*- 
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DovAioson  t^  is  necessary  to  make  the  case  intdli^bk^ 
Ewnre.  Mr  Moncreiff  is  entitled  to  read  it,  in  the 
san^  way  as  he  might  repeat  it,  if  he  had  it 
by  heart.  I  am  not  now  going  to  decide, 
what  appears  to  me  perfectly  dear,  that  a  per- 
son is  not  entitled  to  aver  against  his  own 
deed.  I  have  to- deal  with  sensible  men ;  and 
if  this  is  not  necessary  to  make  the  case  intel- 
Kgible, thejr wiU iwrtstate it ;  but  we  cannot 
tie  up  an  opening  counsel  very  strictly. 
Counsel  must,  faowevar,  state,  what  they  in- 
tend to  make  evidence ;  ^d  we  give  the  bar 
credit,  that  they  will  not  state  any  thing  but 
what  they  beUeve  they  shaU  make  evidence. 

Mr  Moncreiff  afterwards  stated,  that  one 
of  the  defender's  letters  would  shew  how  a 
ease  might  be  got  up.      > 

Lord  Chief  Commissioneb. — ^How  can 
you  make  your  own  letter  evidence  for  you  ? 
You  are  not  to  suppose  that  I  am  to  admit 
it  as  evidence  because  you  are  allowed  to  state 
it ;  and  though  I  am  unwilling  to  interrupt 
you,  yet  I  am  very  doubtful  if  we  i^ould 
idlow  you  even  to  state  this. 

When  a  letter  of  Mr  Young,  agent  at  the 
time  for  the  defender,  dated  4th  March  1807, 
was  given  in  evidence, 
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Mote  objects^r— They  are  not  entitled  to    Donaldson 
prove  against  their  own  contract.  Ew^i'ng. 

CocA&tim.-*— They  mistake  onr  olgect  in 
producing  it  He  describes  hims^  as  an  arcbi* 
tect ;  we  dispute  this,  and  wish  to  shew  that 
his  name  was  accidentally  put  into  the  ccm* 
tract. 

LfORD  Chief  Commissioneb.*— My  wish 
is,  to  avoid  laying  down  any  rules  which  may 
esclude  any  tUng  which  ought  to  be  admit* 
ted«  It  is  dear,  however,  that  you  are  not 
entitled  to  produce  evidence  to  unsettle  a 
deed ;  you  cannot  gainsay  a  conlsract  solemn* 
ly  entered  into ;  and  Mr  Cockburn  does  not 
rest  it  on  that  ground,  but  says,  though  the 
pursuer's  name  appears  in  the  contract,  there 
was  another  person  more  trusted  by  the  de- 
fender. The  question  is,  how  that  applies  to 
this  case;  but  this  will  be  more  properly  ad- 
verted to  in  addressing  the  Jury. 

Another  reason  is,  that  the  writa*  is  dead, 
is,  by  the  law  of  Scotland,  admi^- 
of  what  a  parson  deceased  had  said ; 
and  the  only  distinction  between  proving  what 
a  person  said,  and  what  he  wrote,  is,  that  in 
the  one  case  you  have  a  witness  on  oath  to 
prove  the  statement,  imd  he  is  indictable  for 


1 
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DoMALDsov   perjiiry;  but  I  do  not  know  tliat  the  law  of 
Scotland  has  taken  the  distinction. 
Mr  Cod^bom  withdrew  the  letter.  • 

Incompetent        An  objection  was  taken  to  a  letter  irom 

lor  a  defender 

to  produce  a  the  defender  to  a  Mr  Laidlaw^  on  die  Bab- 

letter  from        .     ,     i%xT-  •    i. 

himself;  unless  ject  of  their  bouses. 

wL  ^vy  to  it.      LoBD  Chief  Commission£B.— You  need 

not  state  any  reasons.  Letters  to  the  pur* 
saer  are  received  to  explain  the  letters  from 
him ;  but  this  is  not  in  a  course  of  coite- 
spondence  with  the  pursue,  but  to  a  third 
party,  with  whom  the  pursuer  has  no  privity. 
Moncre^.-^'It  the  name  of  the  pursuer 
being  in  the  contract  was  sufficient,  there  was 
no  use  for  the  trial.  If  we  are  not  allowed . 
to  prove  all  the  drcumstanoes,  the  justice  of 
the  case  is  excluded.  The  pursuer  must 
have  been  privy  to  this. 

Lord  Chi£>f  Commissiokkr.— I  shall 
be  very  sorry,  if  any  rule  I  lay  down  diall 
exclude  the  justice  of  the  case ;  but  on  ma* 
ture  deliberation  I  shall  state  my  <ypinion.  I 
agree,  that  a  case  of  drcumstances  may,  tod 
must  be  proved,  and  that  the  res  gestcs  must 
be  proved ;  but  this  must  be  done  by  legal 
evidence*    It  wiU  sim^fy  this,  to  take  it  by 
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stepB.  K  the  defender  w^e  put  in  the  mt-  l)oyAt.D8ov 
ness  box,  you  could  not  examine  him.  If  he 
had  said  any  thing  on  the  subject,  proof  of 
that  ^^uld  be  evidence  against  him,  but  not  for 
him ;  and  in  that  case,  having  a  witness  upon 
oMh,  you  are  a  step  higher  than  in  the  pre<* 
sent  case,  which  is  only  a  letter.  This  cor«- 
respondenoe  may  enlighten  ytmr  minds  in  the 
mode  of  conducting  the  case ;  but  it  is  not 
therefore  evidence.  The  proof  must  be  vioa 
voce^  and  upon  oath.  How  does  it  appear 
that  the  pursuer  was  privy  to  this  corre- 
spondence ?  and  if  not,  how  can  it  be  used 
against  him?  If  you  shew  that  he  was 
privy  to  it,  then  it  will  be  evidence  against 
him ;  but  we  cannot  receive  it,  in  respect  of 
its  contents,  or  allow  you  to  prove  his  privity 
to  it  from  the  letier  itself. 

An  objection  was  taken  to  a  letter,  the 
handwritii^  of  which  had  been  proved  by  one 
of  the  pursuer's  witnesses. 

LoKD  Chief  Commission£b.-*-You 
might  have  cross-examined  the  witness  fiom 
the  letter,  and  confronted  him  with  it ;  and  it 
is  dear,  that  is  what  you  ought  to  have  done. 
The  leaning  of  my  mind,  however,  is  to  ad- 
Diiit  the  letter,  though  1  am  not  quite  satis* 
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DoNALosov    jg^  ^pQJ^  i|. .  it  jogg  jjgj;^  however,  appear  to 
E^>.      me  to  fix  any  principle. 


A  letter  from 
the  agent  of 
the  defender 
also  rejected. 


When  a  letter  from  Mr  Young  was  oflfered, 
Jeffirey  ohjects,  he  was  agent ;  and  this  is  (he 
same  as  a  letter  from  the  party.  He  could 
not  have  heen  examined  if  alive. 

Moncreiff'.^^It  is  decided,  that  an  agent 
in  a  transaction  is  competent  to  prove  that 
transaction. 

Lord  Chief  CoMMissiON£R.-^Being 
agent  in  the  cause  might  add  to  his  bias  in 
favour  of  the  party,  but  cannot  make  his  let- 
ters, any  more  than  those  of  the  principal, 
evidence  against  the  oj^site  party. 


Jeffrey 9  in  opening  the  case,  and  in  reply, 
stated  the  facts,  and  contended  that  he  had 
proved  them. 

Moncreiff,  for  the  defender,  denied  the 
employment,  or  that  the  work  was  done,  or 
that  there  was  any  claim  foj:  remuneration.    > 


Lord  Chief  Cohmissioner.-^— This  is 
a  very  short  case ;  for^  notwithstanding  the 
time  it  has  occupied,  the  real  question  is, 
whether  the  pursuer  was  employed  as  a 
tradesman,  or  was  to  act  gratuitously. 
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The  contract  in  which  he  is  named  is  here ;  Bovaijmox 
and  the  only  thing  of  importance  to  us  is»  Ewixro. 
that  he  is  there  named  as  a  tradesman  about 
those  buildings.  One  witness  swears  that  the 
pursuer  did  inspect ;  and  in  one  of  the  letters, 
he  is  desired  to  take  care  that  the  work  is 
done^  before  he  desires  Mr  Young  to  pay  the 
money. .  As  there  are  facts  and  circumstances, 
you  must  take  this  evidence  into  considera- 
tion, and  balance  it  with  the  evidence  of  the 
other  witness,  who  does  not  recollect  his  in- 
specting. 

On  the  whole,  and  from  looking  through 
the  letters,  it  seems  right  to  say,  that  this  was 
not  a  gratuitous  employment,  but  as  a  trades- 
man. 

Verdict.—**  Find  for  the  pursuer  on  all 
**  the  Issues ;  and  on  the  3d  Issue,  that  the 
**  sum  of  L.50  is  due  to  him,  as  a  just  and 
**  reasonable  charge." 

ft 

Jeffrey  and  J,  S.  More  for  the  Pursuer. 
MoncreiffKaH  Cockbum  for  the  Defender. 

(Agents,  Tho.  LawsMy  and  CampheU  and  Mack,) 


•  I 
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P&E8EXT9 

LORD  CHIEF  COMMISSIOMEE. 


I82I. 
Feb.  13. 


O'Reilly  v.  Innes,  &c. 


i>Mn»ge8  for    Damages  for  apprehending  the  pursuer,  as 

apprdieiuaon       .  ^* 

on  a  mei^tatM  %n  medttatione  Jugce. 

Defence. — ^The  warrant  was  properly  ob- 
tained and  enforced ;  and  the  statements  are 
false  and  calumnious. 


ISSUES. 


•*  1st,  Whether,  on  or  about  the  26th  day 
of  August  1816,  the  defender  did,  in  the  pre- 
sence of  Richard  Wooley,  Esq.  one  of  the 
Justices  of  the  Peace  for  the  county  of  Mid- 
Lothian,  falsely  depone,  that  the  pursuer 
was  justly  indebted  to  him,  th6  defender, 
the  sum  of  L.30  sterling  or  thereby,  being 
**  the  amount  of  an  account  for  sundries,  end- 
"  ing  on  the  23d  of  AVigust  said  year,  for  the 
purpose  of  obtaining  a. warrant  for  summa- 
rily apprehending  the  said  pursuer,  to  the 
"  injury  and  damage  of  the  said  pursuer  ? 
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^  8£?,  Whether,  on  the  occasion  afaresaid,  (vexisit 
^^  the  defender  did  emit  a  deposition,  that  he  ixm^u,  &c 
<<  the  defoider  was  credibly  informed,  and  be- 
**  lieved  in  his  conscience,  that  the  pursuer 
was  about  to  leave  Scotland,  in  order  to 
avoid  payment  of  his  debts,  without  having 
any  probable  ground  for  his  belief,  for  the 
purpose  of  obtaining  a  warrant  for  incarce- 
*^  rating  the  pursuer  as  in  meditationejiigce  ? 
^  and  whether  the  defender  did  obtain  such 
warrant,  and  did  apprehend  and  detain  the 
pursuer,  in  virtue  of  the  same,  in  custody,  to 
the  injury  and  damage  of  the  said  pursuer  ? 
^^  Sd,  Whether,  on  the  occasion  aforesaid, 
when  the  pursuer  was  apprehended  in  vir- 
**  tue  of  the  warrant  aforesaid,  the  pursuer, 
^  or  Mr  Phillips,  mail-contractor,  in  his  be- 
*^  half,  did  oiTer  sufficient  security  for  his1||»- 
pearance  in  any  action  to  be  raised  against 
him  for  payment  of  L.30,  the  sum  alleged 
"  to  be  due  to  the  defender  ?  and  whether 
|he  defenders,  or  their  agent  acting  by  their 
authority,  did  illegally  refuse  to  accept  of 
"  said  security,  to  the  injury  and  damage  of 
'<  the  said  pursuer  ?  « 
V  "  4th,  Whether,  on  the  occasion  aforesaid, 
"  the  said  Mr  Phillips  did  offer  a  draft  on 
**  his  cash  account  with  the  British  Linen 
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0*Reillt 
Iknes,  &c»' 
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G>iDpany,  to  the  defenders'  agent,  for  the 
allied  debt,  together  with  the  sum  of  JLuSs 
allied  to  have  been  the  expencea  of  the 
warrant  aforesaid^  making  in  all  the  sum  of 
L.S5 ;  which  offer  was  ill^ally  refused  by 
the  defenders,  or  their  agent  acting  in  their 
name  and  authority,  to  the  injury  and  da- 
mage of  said  pursuer  ? 
*'  5tky  Whether,  on  the  occasion  aforesaid^ 
and  for  the  purpose  aforesaid,  the  pursuer 
did  offer  to  consign  the  aforesaid  sum  of 
L.35  in  the  hands  of  Mr  William  Trotter, 
uphdsterer,  in  order  to  be  paid  over  to  the 
defenders,  in  case  it  should  afterwards  "be 
found  due  ?  and  whether  the  defenders,  or 
their  agent  acting  by  their  authority,  did 
improperly  refuse  to  accept  of  said  consig- 
nation,  and  liberate  the  pursuer,  to  the  loss 
and  damage  of  said  pursuer  ? 
"  Damages  laid  at  L.8000," 


>ctei"^ere "      ^^^  ^^*  witness  Called  was Woojey, 

'being  no  Chris-  Esq.  who  was  Said  to  be  the  Magistrate  who 

tian  name  i**  ,    ,  ^ 

the  list  served  granted  the  warrant. 

^y!  ^^^^  ^      Forsyth  and  Cockburn  object,  there  is  no 

christian  name  or  designation  of  the  witness 

in  the  list  served  upon  us. 
Jeffrey. — ^They  cannot    state  that    they 
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vmre  mdai;m  did  luil  know  who  was  meant, '  o^villt 
:mhkh  ia  ike  mdy  reaapn  for  a  lirt  being    ii^^^,  a«. 

IUiimCHaFCoiaas8iO)i«».-^Tyais  m^ 
of  the  distieaii^g  qiiestiaitt  ari^f  fiM9  tUa 
rule  as  to  lists  of  witnesses ;  and  I  do  hope 
4hetNcr  wiU  iinit6  to  eorveet  the  abssea  i*tro- 

Sliced  l)^  it,  Jnkoe  Hniu,  hinw^^h  I  ftel 
myself  bound  to  refuse  the  witness.  If  he 
iud  he»  describe  «s  Justke  of  Peaae  fixe  the . 
fmuity  of  MUL-JaotUmf  or  if  Im  i^acd  of  i^ 
i^eooe  had  be^  inetUipned,  I  would  harore- 
£&;veii  )mxiy  as  I  d^  not  comi^q:  the  waofr  of 
the  christian  name  to  be  the  same  w^ 
ihp  ease  of  n  wropg  n^ui^.  The  admisiion 
.that  ti^e  8%natqre  is  genuine^  goes  a  gceat 
.iRay  to  pro^  the  wairant;  and  if  the  state- 
mant  is  pifov^d  as  to  the  executions  it  will  shew 
that  it  must  have  been  got  at  an  early  ho^r. 
I  do  not  like  going  agsw^t  a  rule  of  tlaos  sprt ; 
«»d  1  hppet  BO  long  aa  it  ^xkt%  agefits  w3i 
tie  ^ittentm  to  have  the  desmptions  a^eittfit^* 

,1  ■ 

A  similar  ol^^eetion  wastakm  to  theseoptoli  .circumstances 

^  in  which  a  wit- 

nOtn^Sa*  ness  was  re- 

•  J#«y.— I»  tfee  li«t,  w  ae«g<>  bim  r<«A- Ss'l^^uon 
iag  in  £di»bu];gb ;  md  the  Msmug  ^y.  us  "^ulyf^ 
soon  as  we  knew  it,  we  stated  his  trade.      •     *>■*  *'^^  "^'• 

2  D 
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o'RxTtiT        LoED    Chief    Commissioner. — ^Wliat 

iKNEis,  &£.    bas  been  done  on  the  present  occarion,  ap- 

^•■nr^'     pears  to  me  sufficient ;  and  I  may  still  allow 

the  other  witness,  under  the  power  given  by 

the  84th  section  of  the  Act  of  Sederunt. 

Circumstances      A  wituess  for  the  defender  was  called,  to 

m  which  a 

written  docu.  provc  a  bill  to  be  of  the  handwriting  of  the 

ment  was  ad* 

mitted,  altho*  purSUCr. 

not  produced  -r  jr  t^»     m.  tt^-  a.  j         i 

eight  days  be-  ^w^^  ODjects.— *  1  his  was  uot  produced 
^^    ^  eight  days  before  the  trial ;  and  we  did  not 

expect  it,  as  we  refused  to  admit  it  to  be  ge- 
nuine.— ^Act  of  Sed.  9th  July  1817,  §  5.— 
Russel,  Form  of  Pro.  App.  p.  97. 

Cockburn. — ^They  must  have  known  the 
document,  as  Mr  Clerk  mentioned  it  in  open^ 
ing  the  case.  It  is  produced  in  the  other  ac- 
tion; and  in  the  circumstances,  the  neglect 
was  pardonable. 

LoED  Chief  CoMMissiONEB. — Mr  Cock- 
bum  has  stated  an  argument  why  I  should 
receive  this  document,  but  has  not  stated 
any  cause  for  not  producing  it  before  the 
trial.  It  appears  that  the  pursuer  had  suffi- 
cient notice  of  it ;  and  so  far  the  object  of  the 
rule  is  attained ;  but  I  am  called  on  to  de- 
cide on  a  technical  rule,  which  makes  it  very 
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difficult  to  disentangle  the  case,  as  the  decisioii  o*AcitLT 
may  affect  the  justice  of  both  cases.  The  Iknes,  &c* 
present  is  an  application  for  damages^  for  an 
apprehension  when  no  debt  was  due ;  and  thi» 
document  is  offered  to  shew  that  the  pursuer 
knew  the  debt  was  due.  If  it  is  admitted 
in  the  other  case,  the  defender  may  have  a 
verdict,  though  in  this  case  there  may  be  a 
verdict  against  him. 

It  was  perfectly  regular  for  the  counsel  to 
state  the  nature  of  the  document,  before  giv-* 
ing  it  in  evidence ;  and  it  was  equally  regular 
for  the  counsel  on  the  other  side,  to  stop  the 
witness  from  speaking  to  it 

It  is  sidd  the  pursuer  is  in  a  worse  situa^ 
tion  than  if  it  had  \een  produced.  The  case 
appears  to  me  new,. and  not  provided  for ;  but 
it  also  appears  to  me,  that  the  justice  of  both 
cases  cannot  be  got  at,  without  admitting  this 
evidence ;  and,  therefore,  I  am  led  to  reject 
the'technical  objection  in  favour  of  the  jus-> 
tice  of  both  cases.  If  I  withhold  this  front 
the  Jury,  it  would  not  be  treating  them  iu 
the  manner  I  ought. 


A  letter  was  then  tendered,  which  was  said  ^.  document 

rejected,  hav- 

not   to   be  produced   in  proper  time,     Mr  ing  only  been 

-  T        •  i  produced  on 

Cockbum  stated,  that  production  on  the  same  the  eighth  day 

before  the 
triaL 
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CVREILI.Y    day  of  the  wedc  hefyee,  had  hem  hdd  raf* 

iHVE^fto.    ficient. 

IjOrd  Chief  Commisszonbe.— The  daya 
must  he  couated  according  to  law ;  and  hexe 
I  cannot  exetme  duKatttion.  It  would  be 
setting  aside  the  Act  of  Sedeiuat»  were  I  to 
admit  this. 

When  a  witness  was  called, 

Jeffhey  ohjected. — ^They  mean  to  prove  by 
this  witness,  that  he  believed  that  the  pursue 
was  about  to  leave  the  cobiitryi  and  that  Jbe 
was  owing  large  sums  of  money*  This  is  no 
defence,  unless  the  defender  knew  it  at  the 
time.  '  '-  - 

Cockburn. — ^We  mean  io  attempt  to  prave 
&at  he  knew  it,  and  are  also  entitled  to  ar^ 
gue  to  the  Jury,  that  the  reports  were  so  ge- 
neral that  he  must  have  known  it 

Lord  Chief  Co5mmissioner.— The  de- 
fender must  bring  this  home  to  himsdf ;  and 
I  wfll  give  you  credit,  that  you  mei^^to 
ddl  witnesses  for  that  purpose;  and  that,^if 
you  feil,  it  will  be  want  of  proof,  not  of 
intention ;  but  if  you  fail  in  this,  the  evi- 
dence now  offered  must  be  sftrudk  out.  There 
are  two  ways  in  which  it  may  be  brought 
home ;  either  by  dhrect  proof,^  or  by  shewing 
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the  tepoH  so  general,  that  he  eaftnot  he  sij^  0'BEn.xT 
posed  ignorant  of  it  But  it  will  not  be  suf-  lynss,  && 
fideiit  to  Aew  that  the  pursuer  was  in  very 
distressed  cLrcumstances^  and  that  he  had  boi^ 
rowed  krge  sums  of  money ;  for  unless  the 
defender  knew  this»  he  could  not  act  upon  it. 

X  Clerk  opened  the  case  for  the  pursuer,  and 
8tated^-^No  debt  was  du^  as  the  gun  was  not 
delivered.  The  debt  sworn  to  by  the  de* 
fender  is  four  times  the  amount  of  that  stated 
in  the  note  sent  to  the;  pursuer*  The  ques* 
tion  was  referred  to  the  pursuer^s  agent. 
The  dil^nce  was  used  at  die  time  the  affiront 
would  be  greatest.  There  was  no  ground  to 
beKeve  Ae  pursuer  was  leaving  the  country. 

Cockbumf  for  the  defender.— -Whether  a 
debt  was  du^  depends  on  the  questk)n  of  ac« 
counting ;  and  if  the.  debt  was  due^  the  de» 
fender's  oath  was  not  false.  Assuming  that 
ft  debt  was  due»  the  questions  axe,  whether  W0 
had  grounds  for  believing  that  he  was  about 
to  leave  the  country ;  and  whether  he  o^ered 
guffieirat  caution.  Whe&eradrecHtorisbound 
to  take  caution^  or  even  oonsdgnatioli,  is  a  dif* 
ficult  question  of  law. 

J^ey.-^1iL  lim  tese»  as  the  person  of  the 
pursue  was  invaded,  damages  are  presumed 
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Ikites,  &c. 


due,  unless  they  can  justify  their  act.  •  They 
have  not  proved  that  the  deht  was  due,  or 
that,  at  the  time  of  the  arrest,  they  had  any 
ground  to  believe  that  the  pursuer  was  going 
away,  for  the  purpose  of  defrauding  them. 

The  Lord  Chief  Commissionee  statedi 
«— That  the  first  question  for  the  considera- 
tion of  the  Jury,  was,  whether  a  debt  of 
L.80  was  established  to  be  due?  On  this 
point,  he  had  to  state,  that  the  first  threat 
of  ^fug(B  warrant,  was  in  a  note  from  Iiines, 
in  which  the  debt  is  stated  at  only  L.8.  15s.; 
and  as  the  gun  was  retained,  which  consti- 
tuted the  principal  part  of  the  sum  in  the  ac- 
count, he  was  not  in  a  situation  to  tell  them 
that  it  amounted  to  a  legal  demand  for  L.30 ; 
but  that  they  must  consider  on  the  evidence, 
whether  the  demand  for  L.8.  1S».  was  raised 
to  L.30  the  following  morning. 

That  the  second  question  was,  whether  cre- 
dible information  had  been  given,  sufficient  to 
raise  a  reasonable  ground  of  belief  in  the  de- 
fender's mind,  that  the  pursuer  had  it  in  con- 
templation to  leave  Scotland,  and  return  to 
Ireland,  for  the  purpose  of  avoiding  the  pay 
ment  of  his  debts  ? 

On  this  it  must  be  observed,  that  if  they 
believed  the  evidence,   it   established  that 
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O'Reilly  wished  to  have  his  gun  to  shoot  o^Reuxt 
grouse  in  Perthshire^ — ^that  the  road  to  Perth  i^me'^  &c 
lyas  not  on  the  way  to  lreland5— and  that  his 
object  in  going,  was^  inconsistent  with  his  es- 
caping from  his  creditors.  That  there  did 
not  seem  sufficient  evidence  to  establish,  that 
hi^  proposing  to  go  to  Perthshire  was  a  mere 
pretence,  which  was  the  only  other  explanar 
tion  that  could  be  given  of  the  evidence. 

Verdict  for  the  pursuer* 

Immediately  after  the  verdict  in  the  pre* 
ceding  case,  the  following  Issues  came  to  be 
tried  between  the  same  parties,  and  upon  the 
same  evidence. 

ISSUES.      . 

"  Ist^  Whether  the  defenders  undertook  to 
^*  furnish  a  stock  and  locks  to  two  gun  bar* 
**  rels  delivered  to  them  for  that  purpose  by 
**  the  pursu^y  and  to  deliver  to  him  the  gun 
^*  in  question,  finishedj^  previous  to  the  26th 
'*  day  of  August  1816,  so  as  to  enable  him, 
*^  the  pursuer,  to  set  out  to  the  shooting  on 
I'  that  day  ?  and  whether  the  defenders  im-  ^ 


4<$*  CAfiGBTUSDIM  FckU, 

'^  ^Mpdfy  fiubd  toinpiedMni  tiwMid  «jgy0o- 

<'  Sc^  Wheiher  the  defenden  ■graed  «o 
<«  finyi  and  fund^  aaidjUoek  «iid  lodu  finr 
'< Uie 8tmi<^ I..18.  I8S.? 

'<  9d^  Whether  the  bairdi^  of  tite  MidgoA 
^  Mqulred  to  be  new  bteeehed?  or  whedKv 
^  the  ponMier  gasre  an  order  lor  the  iMfile  to 
"  be  new  breeched  ?* 

Jeffreys  for  the  purmer. — ^The  puisoer  U 
entitled  to  a  verdict  on  the  1st  Issue.  On 
the  2d  no  t erdict  is  neeettttuj,  imd  aniheS^ 
you  may  find  either  way.  "^ 

Cbekbttm,  for  the  defendeis.«-*-They  h&Vi 
not  proved  any  of  the  Issues. 

LoBD  Chief  Commissioner*— From  the 
manner  in  which  this  case  is  brought  forward^ 
it  is  difficult  to  pick  out  the  evidence  appli- 
cabie  to  it.  The  first  part  of  the  Ist  Issue  is 
SoAcieiifly  proved;  but  on  the  seooild  part,  the 
ovidente  is  more  obscure.  Ton  are  to  say 
ftotti  the  tircumstaneeisi,  whether  the  pittsper 
has  proted  affinuatiively. 

^e  2d  I»me  must  be  foiuid  foir tittd^ 
fendter. 

Ob  the  Hd,  there  is  no  eyideiioe  of  the 
order. 


\no. 
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VeiriklH-*'  Fw  tiie  i^ttudr  m  the  l«fe  isk   Eras&Ttov 
we^md  6«  the  Ae&tdfsn  on  the  £d  and  Sd. 

Fonyth  and  Cockbum  for  the  Defenders. 

(.^ntfl^  FT.  JDoliov,  w.  s.  and  D.  FUher.J 


PUSSEXT, 
I.OHD  CHIEF  COMMISSIOKEH. 


ROBEBTSaK  V.  BAXtESL.  FA  V4. 


HsimcTiaN  of  a  deed  by  the  pttrstten  niti^  Finding  ibr  a 
fying  one  ivhicfa  his  father  had  executed  oil  lamie,  whether 

J      .v  ^  ji  the  puiBuer 

aeata-bea.  was,  by  fraud 

and  circuni* 
▼ention,  in« 

X>£ilSNC£.^The  deed  by  the  &cher  tvas  a^S*^* 
a  proper  deed,  and  the  pursuer  voluntarily  ^^^^'w*^ 
^ficecttted  the  one  under  reduetiim. 


IBSUSS. 

*  « 

^  YThefbdlr  the  pursuer  was  induced,  by 
^  finud  aad  dicumvention  on  thepait  of  the 
^del^dei^,  ttf  thcxs^  acting  for  her,  to  ^iga 
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bdbeutsok  **  the  deed  tested  tiiis  day  of  March,  ene 
*^  'thousand  eight  hundred  and  ten  years,  ratify- 
*^  ing  the  death-bed  deed  of  settlement  of  his 
*^  late  father,  William  Robertson,  cowfeeder 
^*  in  Canongate,  dated  eleventh  July  1808, 
«  without  knomug  or  being  aware  of  the  con- 
**  tents  of  the  said  deed  of  ratification,  to  his 
'^  great  hurt  and  enorm  lesion  ? 

A  counsel  not      When  the  case  was  called  for  trial,  Mr  More, 

being  furnish- 
ed with  suffi.  for  the  pursuer,  moved  to  have  it  delayed, 

dent  informa-  •  /»       i 

Hon  to  enable  and  to  havc  another  agent  appointed  for  the 

hun  toconduct  ^  ,^       •  i*    ^    *    r  ^« 

aca8e,notafuf-  pursucr,  as,  from  the  imperieet  mtormation 
for^eia^g  a  fumished,  it  was  impossible  for  him  to  con*  . 

duct  the  case,  and  that,  if  any  proceeding 
took  place,  it  must  be  in  absence  of  the  pur*- 
suer. 

Cockbum  and  Alison  for  the  defender. — ^It 
is  want  of  a  case^  not  of  an  agent>  whidi 
makes  the  pursuer  wish  delay. 

LoBD  Chief  Commissioker.-^To  eii- 
title  me  to  put  off  the  case,  there  must  be  a  sa* 
tisfactory  reason  st9ted»  .and  an  affidavit  that 
it  could  not  be  known  before  the  last  day 
of  Term.  I  have  looked  through  the  papers ; 
and  the  witnesses  ip  the  lisjb  appear  to  n^ 
J  to  be  persons  who  probably  know  the  fects  rf 
the  case.    I  am  very  ready  to  do  any  thing 
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that  the  hiw  will  allow  me  to  do,  in  order  td  robertsoit 
get  at  the  justice  of  the  case.  But  the  Act  baxtes. 
oi  Parliament  is  imperative ;  and  the  affidavit 
must  state^  that  the  agent  abandoned  the 
case  so  late,  that  the  motion  could  not  have 
been  made  during  the  Term.  If  the  case 
goes  on  in  absence  of  the  pursuer,  the  de- 
fender must  satisfy  the  Court  that  he  has  a 
case ;  and  perhaps/  on  that  ground,  he  may 
consent  to  delay.  But  as  he  seems  deter* 
mined  to  go  on,  the  pursuer  must  either  con- 
sent to  a  verdict  going  against  him,  or  proceed 
in  the  state  in  which  it  now  stands. 


Two  letters  were  offered  in  evidence.  incompetent^ 

Cockbum  objects. — They  are  offers  to  ad*  dence  an  offer 

.      .   .  i_  to  compromiae 

just  the  case.  a  case. 

Lord  Chief  Commissioneb. — ^If  they 
are  for  the  purpose  of  compromising  the  case, 
they  cannot  be  read,  whether  they  were  writ* 
ten  before  or  after  the  action  was  raised. 


Cockbum^  for  the  d^ender,  said — The 
simple  case  here  is,  whether  a  man  sign* 
ed  a  particular  deed  through  fraud ;  and  if 
he  did,  whether  it  was  to  his  hurt.  The 
pursuer,  in  a  case  of  this  sort,  must  bring  the 
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stDOBgeet  pnxyf^  as  he  ib  piog  in  Ae  &oe  of 
Itts  own  solemn  deed* 

Urcfwnlee,  in  opening  the  case  fixr  thepv« 
met,  stated  thi  facts  firom  whidi  he  infeized 
file  fraud;  and  in  leplj  stated,  that  the  pro- 
perty was  admitted  to  be  of  cofnsideraiAi' 
valney 

Loud  Chief  Comhissiokcb. — ^I  cannot 
sSkm  matter  to  be  stated  to  the  Jury  that  is^ 
not  piOYed«  The  defender  insists  that  yoa 
mnst  prove  fraud  and  enorm  lesion.  You  did 
not  prove  any  thing  as  to  the  value  of  &0 
property ;  and  you  cannot  now  call  on  them 
to  make  any  admiisinon  as  to  the  vatne. 

{To  the  Juryy^^In  this  case  there  has  been 
some  unnecessary  delay,  by  the  Ascnssicm  as 
to  ihe  agent;  for  the  evidence  has  been 
brought  forward  with  as  mneh  advantage  as 
it  QouM  have  been>  bad  the  case  been  pat 
off.  The  only  evidence,  to  be  soie^  of  valu^ 
has  been. brought  by  the  defender;  «but  it 
sectais  ti>  have  be^  omitted  by  the  pursuer 
froni  dedgn,  not  from  want  of  prepoiatioiu 

Thus  ease  tenies  from  and  retujrns  to  the 
Court  qf  SdBsion,  and  both  fraud  and  enorm 
lesion  misit  be  proved,  to  entitle  the  Court  to 
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sutofiaB^  and  the  Itssue  siiist  be  talten  all 

It  i9  itfii4»  the  wMit  <Qf  the  day  op  lii^if^ 
4erd  wte  ligned^  is  ft  ctreamtitaMe  Uakmog 
jfoncL  But  though  in  this  there  is  A  vaftt  ((^ 
pmwim»  the  iosertioBL  of  the  day  16  pot  te^ 
qmoi  by  the  fitotete  pre$erifauig  the  fyoM^ 
lities  of  deeds.. 

The  iBstumeniiry  wiineflaes  ^vbk  dead  be- 
£oK  this  case  was  hreij^ht ;  but  it  eamiiat  be 
said  to  be  ddayed  tUl  all  ^vn^re  dead,  fis  oae 
penKm  was  aUve  at  the  date  of  the  smwnons, 
«^Q  had  been  piseaent  9t  the  ei^ecotioQ  <^  the 
lAeed.  The  oas^  lioweyer*  now  rests  en  tiie 
testimoey  ef  a  ndtnesst  who  is  brought  to 
APeiur  to  a  oon¥ersaticoi  he  heaid  ten  yeran 
ago,  in  a  spmt  shop^  befcweti  ^  wtit^^ef 
the  deed,  and  one  of  the  witnesses. 

In  considering  this  aeconnt  of  vfbf^  the 
writer  said,  you  will  attend  to  the  time  of 
the  day,  the  testimony  id  the  other  witnesses, 
and  the  book  of  the  agent  containing  Ms  ac- 
count, which,  as  he  is  dead,  is  evidence,  or  at 
least  admissible  to  try  the  truth  of  the  wit- 
ness's memory. 

Evidence  of  what  a  dead  witness  has  said 
is  admissible,  but  it  is  the  weakest  evidence, 
and  not  of  itself  sufficient  to  prove  a  fact. 


L. 
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In  a  case  of  this  sort  yon  most  hme  dear 
proof  that  this  was  not  ib^  act  of  the  pnrsnaf; 
but  an  impositimi  tipon  him*  If  yon  think 
it  pnyrei  that  he  warn  adaep  at  the  time  the 
deed  was  prepared  and  read,  that  im^ 
firaud;  but  if  the  &cts  and  circumstances 
support  the  hearsay,  you  will  find  for  the  pur* 
suer. 

It  is  not  every  inequality  that  will  make 
out  enorm  lesion  ;  and  what  would  be  so  in  one 
rank,  might  not  be  so  in  another.  This  is  a 
question  for  a  Jury  on  all  the  fiicts  and  circum- 
stances. The  value  of  the  property  must  be 
kept  out  of  view,  as  even  if  this  deed  were  set 
aside,  the  pursuer  would  not  come  into  pos- 
session, but  would  merely  be  in  a  situatioa 
to  call  in  question  his  father's  settlement. 

Verdict  tor  the  defender. 

Broundeey  for  the  Pursuer. 

Cocktum  and  Alison,  for  the  Defender. 

(Agents,  John  SomtnervUk,jun,  and  Naih,  GranU) 
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FowLEE  V.  Paul.  mi. 

Feb.  19. 

An  action  of  multiple-poinding  by  an  exe-  a  finding  foe 

-  the  pursuer 

cutor,  to  ascertain  who  had  right  to  one-  on  an  issue 
fifth  part  of  the  property  of  the  late  Dr  son  sm>po^ 
Fowler,  in  which  the  Court  of  Session  sent  pro^et^ 
thfe  following  Issue. 


ISSUE. 

^  Whether  the  late  Andrew  Fowler  did 
**  not  support  himself  by  his  own  industry 
with  propriety,  and  in  terms  of  his  father's 
will,  from  and  after  the  6th  day  of  November 
18099  (when  it  is  admitted  his  father  died,) 
^  till  the  said  Andrew  Fowler  attained  the 
**  age  of  80,  exclusive  of  the  period  between 
^'the  12th  of  April  1810,  and  the  24th 
*'  of  April  1813,  when  it  is  admitted  he  was 
*'  serving  in  his  Majesty's  service  ? 


4€ 
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In  the  multi]^*imn€ling,  the  dainumts 
Tjmu  were  the  yomiger  children  of  the  testateiv  and 
^""^""^  the  defender,  who  was  aasignee  of  Andrew, 
the  eldest  son.  Hie  clause  in  the  will,  upon 
whidi  the  question  amse,  was  as  follows: 
^^  The  other  fifth  to  he  reserved,  and  placed  in 
«€  the  fiinds,  until  my  son  An&ew  shall  have 
**  arrived,''  &c. 

Hie  Lord  Qidiiiary,  $mA  afteranids  the 
Cmrty  decoded  la.  fii^mlrc^  the  ddGsnder;  but 
on  a  reclaiming  p^tHiw,  thqr  altered  the  in- 

iarlocttfaaM^ndsent  theaibove  Imteto  be  bsML 

« 

^fi™^€ct«df  ^'^  evidence  offered  for  the  pursuer, 

there  being  no  was  a  iirohate  of  the  will. 

witness  called  * 

to  prove  the      Cib*Ar  and  itfu^TTat/,  f<v  the  defender,  object. 

Mle,  Ac* 

"^^    wiB  ought  to  have  been  pjcoduced. — 


1.  Philips,  S97,  5th  edit 

Even  if  the  probate  wore  proved,  it  wonM 
not  besufficieiit.<^^l .  PhiUipfi,34^-'^Bkit  ffaer^ 
h  no  evidence  that  this  is  the  seaLw  thftt^iese 
«re  the  subserqitions,  of  the  deputy  r^iBttar. 
•^Robertson  v.  Gordoo,  Idth  November  1814. 

Moncre^f  for  the .  puKiuer.-*^The  only 
daim  of  ^  other  party,  is  under  tUs  will. 
By  the  law  of  Seotland,  this  piobate  is  evi- 
dence, and  proves  that  the  will  was  produced 
in  the  Prerogative  Court  of  Canterbury. 
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There  is  no  necessity  for  proof  of  any  writ-     Fowicft 
iog  in  Scotland.    The  defender  does  not  aver       p^uz.. 
tliat  this  is  not  a  granine  seal  and  sobseidp- 
tion. 

Clerk. — The  question  is,  whether  this 
parchment  proves  the  will.  We  ought  to 
have  had  a  witness  to  explain  it,  and  also  the 
opinion  of  English  lawyars,  on  the  meankig 
of  the  indefinite  terms  of  the  will. 

Lord  Ch^ef  CoMMissioKER.-^ABK>Bg 
many  questions  which  arise  in  this  Court,  this 
is  the  one  which,  of  all  others,  oeeasicms  the 
greatest  anxiety. 

In  this  case,  the  parties  have  heen  Ittiga- 
ting  since  1816.  TJhe  right  of  the  defender 
is  by  virtue  of  an  assignment  to  a  sum  claim- 
ed under  the  conditions  of  the  will ;  and  if 
lie  had  been  called  upon,  there  is  no  doubt 
that  he  would  have  admitted  the  rn&,  as  he 
did  the  death  of  Dr  Fowler. 

If  the  Court  of  Session  were  4M9  mmb  itk 
the  habit  <^  directing  Issues  as  the  Court  o^ 
Chancery,  I  have  no  doubt  that  they  wouldf 
liave  directed  that  this  probate  should  be  re- 
eeived  as  evidence  of  the  will.  But  the  di& 
ficu%  now  is,  whether,  sitet  the  Jury  ara 
swom,  and  can  only  be  relieved  by  consent,  I 

2e  -  . 
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shall  turn  the  party  round  on  a  mere  tedmi- 
cal  objeetioi}.    ^ 

Were  I'fik>  introduce  my  private  knowledge 
into  this  case,  perhaps  there  are  few  who  have 
bad  more  experience,  as  to  this  seal  and  t)ie 
signatures ;  but  I  mention  this»  that  I  may  lay 

it  aside. 

-  .    -     *  . 

I  am  most*dnxious  not  to  dedde  this  on 
the  law  of  England,  hut  on  the  principles  of 
the  law  of  Scotland ;  and  I  am  most  unwil- 
lingly brought  to  the  decision.  But  here  I 
.think  I  have  principles  of  the  law  of  Scot- 
land, as  well  as  of  England,  and  all  civilized 
states,  to  guide  me. 

The  act  of  a  Court,  within  the  province  of 
that  Court,  must  be  held  sufficient ;  but  in  a 
foreign  country,  these  acts  are  n^ere\  matters 
of  evidence,  which  must  be  sulgecf  to  the 
common  rule. 

In  England,  the  law  of  Scotland  must  be 
proved  as  ^.  fact,  and  the  documents  authen- 
ticated. In  England  ^  bond  must  be  proved 
by  a  witness,  but  in  Scotland  a  deed  dqjss  not 
require  such  evidence,  but  must  have  certain 
solemnities.  If  such  a  deed  were  produced  jn . 
England,  it  would. not  be  necessary  to pjroye 
the  subscription  ;  biit  it  would  be.  sufficient  to 
prove  that  such  evidence  was  not  necessary  in 
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Scotlftbd ;  abd  ibe  law  being  thus  ptoved,  the 
deed  would  be  received. 

Does  this  deed  come  proved  in  this  manner  ? 

If  I  were  satisfied  with  ^e  piroof  of  this^ 
jlTobate/  I  would  admit  it  to  be  read,  a%  the 
same  accuracy  is  presumed  as  to  a  foreign  wiU, 
as  would  be  presumed  of  a  will  within  the 
province  of  the  Court. 

The  case  of  Robertson  goes  the  whole  length 
of  this,  that  there  must  be  proof  of  what  is* 
necessary  in  the  country  from  which  the  do-^ 
Gtonent  comes. 

This  is  a  separate  country,  and  we  must  rt^ 
ject  this,  as  no  witness  has  been  called  to  prove 
the  cprrectness  of  the  document,  the  signatures,- 
and  seal. 

The  daim  by  A.  Fowler  was  then  ofiered. 

Clerk — Objects. 

LoBD  Chief  CoMMisaioNEii.-^Accord^ 
ing  to  this  view^  ike  Court  of  Session  sent 
the  case  here  to  be  tried^  when  there  was  no 
will  in  existence. 

After  mentioning  the  cases  of  Leven  and 
Young,  Vol.  I.  p.  350  and  376,  and  Thom- 
son and  Clark,  Vol.  !•  p.  167,  Mr  Clerk 
tvithdrew  the  objection- 
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The  daim  was  then  given  in,  and  part  of 
it  read. 

aJ^S^^-      Jfcfwrroy.— They  must  give  in  the  whole 
ing  part  of  a  pleadings ;  and  we  are  entitled  to  have  a  mi- 

STocess  in  evi-    *  o    » 

ence,  does  not  jjute  and  the  interlocutor  upon  it  read.    In 

entitle  the  de-  * 

fender  to  insist  the  ease  Harper  v.  Robinson,  ante,  p.  393,  the 

that  he  shall  _       _  #•     i  • 

produce  the     dedarations  were  held  part  of  the  precogni- 
w  o  e  process.    ^.^^^  ^^^  ^^^^  ^^^^    j^  Thomson's  case,  it 

was  held  that  proceedings  in  the  Court  of 
Session  only  proved  the  allegation  of  the 
party,  not  the  existence  of  the  deed. 

Cockhurn. — Do  they  mean  to  say,  that, 
by  our  giving  one  document  in  evidence,  they 
are  entitled  to  give  in  any  part  of  the  pro- 
cess? 

Clerk. — We  are  entitled  to  all  matter  ex-^ 
planatory  of  that  document. 
,  LoBD  Chief  Commissioneiu— The  rule 
is,  that  when  a  party  reads  part  of  a  docu- 
pient  or  proceeding,  he  need  not  go  Either 
than  he  chooses ;  but  he  puts  the  whole  in 
evidence ;  and  the  other  party  is  entitled  to 
have  the  whole  of  it  read.  The  question  is^ 
whether  what  you  propose  to  have  j:ead  is 
pars  qjusdem  mgotii  The  pursuer  gives  in 
part  of  the  proceedings  in  the  Court  of  Ses* 
sion,  and  you  say  you  are  entitled  to  ^ve 
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other  proceedings,  as  cross  to  this  matter.    I     fowlxa 
must  first  know  what  you  propose  to  give  in,       paul. 
before  I  dedde  this.    I  am  anxious  not  to  de- 
dde  any  thing  as  to  the  reply;  indeed  thatis 
a  subject  of  which  the  Court  should  never 
know  any  thing, 

It  is  said  that  the  document  given  in  by  the 
pursuer,  entitles  the  defender  to  give,  at  this 
stage  of  the  cause,  any  evidence  from  the  pro- 
cess, that  may  be  an  answer  to  the  action.  I 
shall  regret  if  the  Court  has  laid  down  any 
such  doctrine.  After  looking  at  the  docu- 
ment, his  Lordship  said-— I  am  sorry  that  I 
intimated  any  opinion  before  seeing  this  docu- 
ment. It  is  complete  of  itself,  and  is  given  in 
to  prove  that  there  was  a  will ;  but  it  is  ad- 
mitted that  this  does  not  fix  it  on  the  present 
defender.  Can  it  be  held,  that  in  justice  or 
common  sense,  you  are  entitled  to  range 
through  aU  the  productions?  Whatever  i» 
ad  idem  in  this  dociunent  given  in  by  the  pur- 
suer,  may  be  read ;  but  my  opinion  is,  that 
you  are  not  entitled  to  range  through  the 
other  documents  at  present,  ^though  it  will 
be  competent  for  the  defender  afterwards  to 
offer  them  in  evidence,  and  to  shew  that,  they 
are  competent  evidence. 
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Whai  the  execator  was  called  as  a  witness^ 

Murray  objects. — He  is  the  raiser  ofv  the 

The  rauer  of  multiple-poindiBg;  and  is.  liable  for  the  con-^ 

an  action  of     o*»#^««w/»*ms 

muitipiepoind-  Sequences. 

!rik^^"      iHfowr^.— He  merely  brings  the  m<mey 

into  Court,  and  has  no  iAterest. 

CUrk. — ^The  interlocutor  must  be  read; 

and  I  will  -shew  that  he  is  an  incompetent 

X^OiiD  Chibf  Commissiokke. — ^It  is  not 
necessary  to  read  the  ihterlocutor,  as  his  beings 
a  mere  party  on  the  record,  I  should  not  think 
sufficient  In  all  cases  of  this  sort,  I  think 
the  Chancellor  would  direct  that  such  a^wil 
ness  should  be  examined ;  but  in  a  case  inyolv- 
ing  the  proceedings  of  the  Court  of  Session,, 
it  is  impossible  for  me  to  proceed,  except  on 
g«.eral  priBcfpW 

I^d  Qillies  s^fterwalrds  came  into  Courts 
and  the  questicm  a£i  to  the  competency  of  the 
executor  being  called,  was  again  agitated. 

Oferi._m«««torlu..U.gefimdt. 
account  for^  and  has  td  justify  himself  in  brings 
ing  th,e(  multiple-poinding,  and  to  account  to 
every  one  for  £tis  share.  May  not  his  con* 
duct  in  the  case  subject  him  in  expences  ? 

Moncreiff. — ^He  is  clearly  admissible,  as  h^ 
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Jhas  consigned  the  money.  Even  if  he  had 
not,  what  interest  can  he  have  in  this  Issue  ? 
If  he  had  not  paid,  he  fiiust  {»f^y  to  some  one. 
£yen  an  administrator  is  admissible.^— Keid 
i;.  Gardyne,  10th  July  1818. 

Lord  Chief  Commissionee.— -•My  great 
anxiety  was  not  to  run  into  dny  technical 
difficulty ;  and  from  that  I  ishall  be  perfectly 
relieved  by  my  brother.  If  there  is  no  tech* 
nical  ^fficulty,  my  opinion  on  general  piin* 
dples  is  dear^  that  it  must  be  made  out  that 
he  has  an  interest. .  In  thk  case  he  bnngs 
the  multiple-poinding ;  in  that  action  he  must 
.pay  to  one  or  other^  and  must  thus  account 
for  the  last  fraction.  All  that  he  can  get  by 
his  evidence  is,  that  he  may  shift  the  respon- 
sibility ;  but  still,  if  he  remains  responsible  to 
one  or  other,  this  does  not  relieve  him  from 
any  tiling. 

LfOBD  Gillies.— I  have  attended  to  thk 
olgection>  which  is,  that  the  witness  is  a  party^ 
and  has  an  interest.  It  may  sound  istrange ; 
but  the  raiser  of  a  multiple*poinding  is  in 
many  cases  ma^e  a  party,  without  his  know-^ 
ledge  or  consent;  In  this  case,  whether  it  is 
raised  by  the  witness  or  the  party  interested 
inakes  no  difference ;  for  the  summons  merely 
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states^  titfit  he  has  a  sum  to  which  he  has  m 
ehm;  and  all  he  wishes  is  to  know  to  whom 
be  OH^t  topay  it,  which  does  not  appear  to 
me  to  aoalce  him  a  party,  to  the  effect  of  ex* 
duding  him  from  being  a  witness. 

The  second  olyection  is  interert ;  and  that 
lexdudes  a  witness,  whether  he  isapartyor 
not.  In  this  caise,  it  is  a  matt^  of  indiflfer* 
teniae  whether  Ihe  witness  accounts  to  Aor  B ; 
««l  the  udy  way  of  supposing  him  to  be  in- 
Inestfid^  is  to  suppose  that  one  will,  and  the 
mother  wiQ  not,  exact  it.  Suppose  the  case 
of  a  tena&t  whose  landlord  dies,  and  that  the 
legitimacy  of  the  heir  is  disputed ;  could  an 
jcdbjeetloii  be  taken  to  the  tenant  as  a  witness, 
that  he  e3q)ected  the  one  party  to  be  more  fa- 
wmAle  than  the  other  ? 

Mr  Miller,  the  executor,  was  then  called* 
On  his  re-examination,  he  was  asked  if  he 
'gave  m  a  midute,  consenting  to  pay  over  the 
diyie  cf  Andrew  Fowler,  in  conseqaeoce  of  a 
«)n-ei*  fi»m  ^  femay. 

CSfe/^dbgeeta-^This  is  mcompetent:  the 
|;6tim  of  the  miixate  will  j^ppear  fiom  the 
{ttper* 

Lord  £»aF  €0MMi8si)029^&.9^^ 
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qnestion  is,  if  tJiey  oiie^  ]|0fe  entftikd  to  tbis,  in 
exptenatioii  oi  the  erons-examiiuitioii.  Do^ 
xiBg  his  erofis-examinatiw,  I  rtatied  that  the 
minute  would  answer  for  itself ;  but  I  think 
tbey  ar^  entitled  to  this»  in  ex^anatipn  of  the 
anfipwejr  given  to  a  question  put  by  Mr  Mur- 
ray^  in  the  cross^emomnatioii, 

A  witness  was  called,  who  had  been  ser«» 
iraftt  to  an  aunt  of  Andrew  Fowler,  about 
m^  y^ws  ago»  when  be  was  liviiig  in  his  aunt's 
house ;  and  was  asked.  Whether  did  Andrew 
JFowler  behave  rc^gularly,  or  did  he  stay  out 
mhttk  nights  without  leave  ? 

Qefie  objects. — They  must  &st  prove  that 
at  that  time  Fowler  was  under  SO.  But  the 
qiiesHon  has  not  the  slightest  relation  to  the 
Jsme,  which  is,  whether  he  supported  him* 
self;  and  whether  he  used  proper  means  for 
doin^  so»  The  Issue,  which  is  taken  from  the 
will,  ]^  not  very  intelligible,  and  ought  to 
b(ive  bi3w  etpbiined  by  the  o]^nion  of  Eng^ 
Ush  counsel;  but  $s  tiiatwas  not  done,  we 
inust  take  tbQ  lyords  as  they  stand* 

IjOUD  CflXBF  CoMHissiONJBE. — The  real 
questions  here  are,  Whether  this  witness  can 
speak  to  the  time  ?  and  Whether  it  is  admis- 
oible  under  the  Issue  ? 
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The  witness  stated,  that  the  tiine  die 
speaks  4xf  was  six  years  9g6 ;  and  it  is  proved 
that  Foindar  was  bom  in  1786.  There  there- 
fore appears  no  objection  as  to  the  time. 
.  The  next  question  arises  on  iSie  words  €l 
the  Issue,  which  are  taken  fixim  the  wiU»  The 
money  is,  to  beldng  to  the  son  in  a  certain 
event,  that  is,  if  he  supported  himself  by  his 
own  labour,'  and  if,  wliile  so  supporting  him- 
self, be  acted  with  propriety ;  the  meaning 
of  whidi  I  hold  to  be^  acting  jvrith  correctness 
in  pursuit  of  that  support 

Had  I  taken  an  objectioB  to",  the  question, 
it  would  have  been,  that  it  was  ^  leading 
question ;  but  as  that  is  easily  corrected,  ^e 
^some  to  attend  to  the  merits.'  ^The  pursuer* 
4s  trying  to  shew  that  he  did  not  comply  with 
the  condition  in  the  will ;  and  is  it,  or  is  it 
not,  an  ingredient  in  this,  whether  he  lived  re- 
gularly or  not?  I  cannot  direct  the  order  in 
which  they  are  to  prove  their  case; -and  in 
iX)mmon  sense,  is  not  this  an  ingredient  in 
the  proof?  At  ihe  same  time,  I  never  would 
think  of  stating  to  the  Jury,  that  evidence 
of  dissipation,  though  it  is  clearly  admissible, 
was  sufficient  to  support  the  case.    As  to  the 
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effect  of  it^  t.  have  already  said  a8^  iaudb  as  is     Fowt.K& 
proper  at  tfa£i  stage  of  the  pi^ceeding. ,  pavl. 


Another  witness  was  asked  if  Fowler  acted  incompetent 
wthpropiietjr?  An-  objecrtion  wias  taken  to  ^^J^^^J^^^ 
the  answer^  ttat  it  was  not  evidence^  pewon  acted 

XfOED  vChief  QclMMissjpNEiBU-^I  connot 
^ke  tins,  ajs  I  thqik  it  is  not  evidence..  Thej 
onght  to  ask  as  to  i&cts,  and  the  Jury  wiH 
ib;in   their  opinion,  and  draw  th?  condir* 

l9on, 

4 

Another  witness  was  asked  as  to  certain 
^ctfi ;  bnt  an  objection  was  taken^  that  the 
time  wa»  not  fixed. 

JMwcr^— It  is  competent  for  us  to  bring 
evidence  of  his  conduct  after  he  was  30;  to  . 
riiiew  his  habits  before.   The  other  party  had    * 
notice  of  this  in  our  condescendence. 

LoED  Chief  Com:hjssione:i*. — It  would 
tend  very  much  to  dii^tdi  and  regularity  of 
proceeding,  if  you  would  fix  the  time.  This 
may  run  into  shades,  but  I  cannot  aUow  evi- 
dence after  he  was  30.  It  is  extremely  dif- 
ficult for  the  Court  to  restrict  the  evidence  to 
the  exact  period  to  which  it  is  properly  ap- 
plicable.   I  dp  not  mean  to  lay  down  any 
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general  rale  as  to  how  fiur  a  oondesoendenee  is 
a  notice  to  the  party,  as  m  many  cases  the 
condescendence  may  be  sufficientiy  precise  to 
be  hdd  as  notice.  Bnt  if  an  Issue  coming 
from  the  other  Court  restricts  the  question  to 
narrower  limits,  I  do  not  see  how  we  can  go 
beyond  it.  In  the  present  case,  I  uiHlecstand 
the  proof  to  be  limited  to  the  paiods  from  his 
fiithefs  death  till  he  entered  the  nary,  and 
from  the  time  he  left  the  navy  tiH  he  was  of 
the  age  of  80,  but  exclusive  of  evidence  as  to 
his  conduct  after  he  was  80. 


Incompetent 
to  prove  the 
declaration  of 
a  person  after 
he  has  assign- 
ed a  right  to 
afifect  the  inte« 
rest  of  the 
flignee. 


A  witness  was  asked  if  Andrew  Fowlar 
died  in  the  hospital  at  Dumfries,  and  if  he 
had  declared  that  he  did  not  support  him- 
self. 

Clerk  otgected — ^That  this  was  posterior 
to  the  assignation  to  the  defender. 

Mbncre^-^His  dying  a  beggar,  shews 
that  he  could  not  have  supported  faimsdf 
with  propriety  only  two  years  before.  We 
have  nothing  to  do  with  the  assignation 
here. 

'  LoBD  Chief  Commissioxeb. — If  takeil 
abstractly,  the  declaration  of  a  party  may  be 
given  in  evidence,  though  made  after  the 
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period  to  which  the  evidence  applies.  The 
only  question,  therefcnrei  is,  whether  the  de- 
dication of  one  person  can  be  brought  to 
affect  another  to  whom  he  has  assigned  hi* 
x^t.  When  the  declaration  is  made  sub* 
sequent  to  the  assignation,  I  cannot  see  any 
principle  of  justice  to  warrant  giving  it  in  evi* 
dence.  This,  therefinie,  does  not  turn  on  thq 
time  at  which  the  decUiation  was  made,  in 
referenoe  to  the  period  to  which  the  pnx^  ia 
restridted ;  but  mi  the  principle  that  the  de- 
claration by  a  person  aftar  he  has  parted  witk 
a  right,  cannot  be  brought  to  affect  the  party^ 
to  whom  the  rig^t  was  assigned* 


An  objecti(»i  was  taken  by  the  defender,  a  witness  ad- 
that  the  designaticm  of  a  witness  was  not  bnperfecUjde- 
sufficient ;  a  wrong  name  bdng  worse  than  a  ilS!^  ^  ^^ 
blank. 


Refevence  was  made  by  the  pursuer  to  the 
ease  of  -^— -  Wodey,  Esq.  in  the  case  cf 
O'jReilly  and  Innei^  ante,  p^  416. 

Lord  Chibf  Comhissidneu. — I  cannot 
conceive  t^t  any  psejudice  can  be  done  by 
Adiuittang  ^m  idtness.  In  substanefe  and 
jtwtiee  ^  witness  ou^t  to  be  called  and 
esttBiined. 

A  document 
rejected,  not 

In  the  (Kwrlw  oC  hia  exJunioatiQm  he  pro-  ^"fei*^ 

eight  days  be- 
fore the  triaL 


«•  f 
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V  dticed  a  eomplaiBt  in  an  inleriot  Conrt^  part 
of  which  was  printed ;  and  was  asked  to  oc- 
plain'  the  manner  in  which,  certaii^  blanks 
were  filled  np.    ^ 

Memoes  mAC!lerk.'^FKi^ 
competent  to'prove  what  took  ^ace  in  a  Court. 
This  is  not  a  record,  and  ought  to  have  been 
produced  as  any  other  document*  . ' 

Mfmcreiff^. — '^^  ^  ^  principal  recotdj^and 
we  could  not  produce  it  before  the  trial. 

LoBB  Chief  CoMMi8SiQN£B!-*-It  is  not 
necessary  here  to  enter  into  the  question 
whether  this  is  a  record  which  cannot  be 
removed  or  not.  If  I  had  been  conducting^ 
the  case,  I  would  have  thought  parol  evidence 
sufficient  of  what  took  place  in  a  Court  of  ^lis 
d)38cription«  But  the  present  question  is  re^ 
'  gulated  by  the  5th  section  of  the  Act  of  Se- 
derunt,  9th  July  ISIT^  by  which  a  diligence 
should  be  applied  for;  and  if  it  is  a  record 
ihat  is  called  for^  a  note  fi^hould  be  served  on 
the  Keeper  of  the  Records.  This  paper  has 
.  not  been  treated  in  the  w^  that  a  written 
document  ought  to  be  treated ;  and  I  do  not 
fliink  this  a  case  in  wUdi  the  party  is  enticed 
to  call  for  the  exercise  of  the  discretion  v^ted 
in  the  Qourt,  and  therefore  I  reject  this  papet;^ 


A  ivitness  re- 
jected, haying 
lieen  Improper- 
ly designed. 


When  another  witness  was  called. 


i 
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Clerk  objected. — ^He  is  not  deaignfed  98  a    *  fowlxk 
porter,  though  he  is  one* 

LoBD  Chief  CoMM^s^ioNEB.-r-I  uii^er- 
9taiid  that  chainaen  are  not  porters,  and 
tfaer^or^  sustain  the  objection.  I  never  saw 
nvtdk  a  case  as  this,  and  hope  I  never  shall 

CofMmrn  opened  4he  case,  and  stated  that 
the  Jury  had  only  to  tiy  the  &ct  in  the  Issue ; 
that'  be-  woiild  prove  Epwler  a  complete  pro- 
fl^ate ;  and  that,  instend  of  supporting  him-, 
self' with  propriety,  he  did  so  by  be^ing^ 
borrowipgi/and  stealing. 

Ckrk^  for  ^the  defender— Stated  that  Pr 
Fowler  .«did  not  l)i<ied,  his  son  to  any  profess 
sion,  and  used  him  iU;  that  the  son  sueoeed;** 
ed  to  half  of  his  grandfather's  fortune,and  lived 
iipon  that,  when  not  employed  in  the  navy.    . 

LoED  Chief  Commissioner. — ^What  we 
have  now  to  attend  to,  is  the  question  at 
ksue,  and  the  evidence  on  oath,  by  which 
that  question  is  supported;  for  statements 
ungopporM  byevidence,  must  be  disregarded^ 

The  question ;  befdnre  us  comes,  fironi  th^ 
Court  of  Session,  who.  wish  certain  facts  to 
be  alfeertdiii^»  bef<;«e  giving  an  oj^anion  on 
the  terms  of  Dr  Fowler^s  will.    We  are  i\ot 
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vcmt^tL  hiei^  to  judge  of  the  import  of  the  wfll^  bat 
to  take  the  terms  of  the  l8siie»  sod  apply  to 
them  the  eridenoe  and  the  prine^les  of  eom- 
moll  sense.  It  has  been  correctly  Mid,  that 
the  persons  called  bare  been  of  the  lowest 
order^  and  that  no  person  has  been  called  to 
prove,  that  in  his  opinion  Fowler  acted  with 
propriety.  It  would  have  been  objectionable 
to  have  called  evidence,  of  whateter  rank  the 
witnesses  m%ht  be,  to  piove  that  in  tbek  opi« 
nion  he  acted  with  propriety.  Some  of  the 
questions  put  to  tibose  who  were  called,  ap« 
peared  so  ojbjectionabl^  that  I  suggested  &at 
the  opinion  wished  tQ  be  drawn  fiqm  dwa 
was  the  eondunon  to  which  the  Jvqr  Tsamt 
come  on  the  proof  c£fiu:ts,  and  not  opfadons» 
Of  the  rank  and  situation  ci  the  witneaseB 
you  wiU  judge^  in  estimating  the  credit  due 
to  diem,  but  not  in  valuing  any  opiinoa  tiiey 
may  have  given  on  this  snbjeet. 

The  terms  of  the  Issue  axe  the  teruK  ef 
die  wiU,  and  the  first  fiuA  is  the  date  of  Fow« 
Ws  birth.  The  pursuer  made  a  prima  Jatic 
case^  shewing  that  Fowler  was  bom  in  1T86 ; 
and  this  must  be  ts&en  as  llie  dat^  there 
bong  no  evidence  on  Ihe  other  side.  This 
would  make  tiie  tarms  of  the  will  apj^  to 
six  years;  but  from  this  must  be  deduct^ 
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tile  time  he  served  in  tile  navy ;  and  what 
wn  said  as'to  his  tonduet  during  the  period 
he/was  in  the  navjr^  must  be  thrown  out  of 
yiew^  and  also  any  evidence  that  may  apply 
to  his  conduct  aftet  he  was  30»  as  this  Court 
was  of  opinion  that  the  Court  of  Session 
neaiit  so  to  Ihnit  the  question.  Mr  Miller^ 
tiiie  exeoitor,  said  be  would  not  have  paid  thit . 
sum ;  but  that  is  merely  proof  of  his  opinioni 
and  it  ought  to  be  put  out  of  view,  which  is 
the  strongest  proof  that  we  are  not  to  take 
the  evidence  of  opinion. 

From  the  terms  of  the  Issue,  it  is  cleat 
that  the  pursuer  had  to  struggle  with  a  ne- 
gative proof ;  but  on  the  &ct8  proved,  you  are 
to  judge  if  this  person  supported  himself  with 
l^priety.  It  is  said  you  are  to  judge  of  this 
according  to  the  conduct  of  other  sail(»S|  that 
l^eing  the  line  of  life  in  which  he  was.  I  am 
not  sure  if  I  can  state  it  to  you  in  this  man^ 
ner,  as  there  is  pregnant  proof  of  what  the 
&ther  meant,  and  the  son  was  not  a  sailor 
till  after  his  father's  death ;  but  he  did. get 
into  the  navy ;  and  if  you  find  him  anxious 
for  employment  in  that  profession,  that  is 
matter  for  your  consideration.  There  is  an 
absence  of  evidence  as  to  his  endeavour,  while 
out  of  employment,  to  get  back  to  the  navy ; 

2  F 
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FowLu  and  it  is  matter  of  notoriety,  that  the  peace 
Paul.  was  not  till  afiet'  181S.  •  Several  of  the  poo* 
minent  ftets  prored^  if  thejr  stood  alone,  nught 
not  be  mote  than  could  be  jftavedic£  mof 
young  men  in  thepiesent  state  of  puUie  man- 
ners; but  the  Jury  must  consider  whether^whea 
taken  together,  th^  do  not  prove  a  habits 
and  whether,  in  the  circumstances,  it  codd  he 
said  that  he  supported  himself  with  propriety. 
It  would  probably  be  better  to  find  a  veidiet 
in  terms  of  the  Issue,  than  to  return  a  general 
finding  for  the  pursuer  or  defimder. 

Verdictp-^  Find  that  the  late  Andrev 
*^  Fowler  did  not  support  himself  by  his  oim 
^  industry  with  propriety,  and  in  tenns  of 
^  Ins  fiither's  will,  from  the  date  of  his  &ther'j| 
'*  death,  until  Hie  said  Andrew  Fowler  attmn-* 
^^  ed  the  age  of  90,  exclusive  of  the  period 
^  when  it  is  admitted  he  was  in  his  Majesty's 
••service." 

JlfMcres^and  Cockbumfat  Ifae  Punmer. 

Clerks  J.  A.  Murray,  and  iienxks,  for  the  Defender. 

(Agents,  Thomoi  Lawton  and  P.  Caff^pbeHj 
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ckimed  fbr  dt* 
ftoMtion. 


Brown  v.  Wintoubs*  1821. 

March  15. 

Dam AfiBs  for  de&BmtMm^ 

Defevciu-*^A  deaia]  ef  the  defiuxm^on 
88  cbiii:ged«  The  defcsftdef  s  only  stated  fiietft 
triien  x<q;«Ittrly  fiftBod  m  ^rttnessofi;  w  a  Cwct 
of  jttitice. 

It  ivas  said  t^t  «n  eld  liidy  bad  hked  a  roogi 
in  tbe  6iaBS-<market>  Edinburgh^  and  had^de- 
pouted  ftixnitweb  and  other  prc^^rty^  ia-ii; 

and  that  ^  defender i^ tmed anddrqiir 
lated  a  xeport  ^lat  tho  piKisiier  had  hraMl^ 
into  the  room^  and:  cai^^ 

The  Issues  weie^  Ist, Whether  the  d^^endfi^i 
aatd  that  the  pursuer  had  broken  into  a  rooiq, 
and  8tden»  ^  se^e%  cans^  away»  fiimtu^ 
Mui  TSteahk  pmpevty  ?  or,  9d>  WI)@th<e^  M^  m^ 
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Bkowx      trae  that  the  fturnitare  had  heea  deposited  in 

Vm 

wiNTouu  the  loom,  and  nvas  earned  off  by  the  piursoer  ? 
8d^  Whether,  in  an  examination  before  a  Ma- 
ristrate,  the  defenders  malidoudy,  and  with- 
^t  probable  cause  for  believing  it  true,  stated 
that  the  pursuer  broke  into  the  room,  and 
stdiSiOr  secretly  carried  away,the  furniture,  &c? 

An  objection  was  taken  to  a  Question, 
whether  a  witness  got  any  information  on  the 
subject  of  the  furniture,  from  Miss  Downie. 
'    £rope.~lt  is  said  the  defenders  originated 
the  story,  and  we  wish  to  prove  that  the  in- 
fonnation  was  got  from  others.    We  could  not 
rail  Miss  Downie,  as,  till  we  heard  this  lady 
named  in  the  course  of  the  evidence,  we  did 
not  know  from  whom  the  information  was  got. 
-  LoED  Chief  Commissiokeb. — ^The 
ground  on  which  it  is  contended  that  the 
question  is  competent,  is,  that  flie  witness  is 
not  here,  and  that  the  information  of  her 
bdng  a  material  witness,  has  come  out  in  the 
course  of  the  trial.    This  circumstance,  how- 
ever, will  not  alter  the  nature  of  the  rules  of 
*  evidence.    The  real  question  here  is,  whether 
we  can  get  from  this  witness,  the  hearsay  of 
another ;  or  whether,  if  that  witness  were  here, 
the  evidence  would  be  relevant. 
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Thk  is  an  actioii  tot  defiimation^  and  the  beowv 
question  is»  whether  the  defenders  de&med  wivtouri. 
the  pursuer.  Any  thing  as  to  defaxnatioa 
by  another  person,  is  not  in  this  cause,  and 
is  not  matter  to  be  got  at,  eVen'on  cross-exa- 
mination of  the  witness,  if  she  were  hare. 
It  is  not  the  less  defamation,  that  it  may  have 
been  stated  by  another ;  and  the  evidence  is 
irrelevant  in  any  view  of  the  casie.  If 
general  report  were  proposed. to  be  given 
in  evidence,  still  proof  of  particular  &ct8 
would  not  be  admissible.  The  evidence 
therefore,  appears  to  me  incompetent,  even 
if  the  principal  witness  were  here*  '  It  is 
premature,  however,  to  suppose  that  I  hold 
any  thing  proved  against  the  defenders. 

During  the  cross-examination  of  the  sixth 
witness  for  the  pursuer,  the  Lord  Chief 
CoMMissiONEE  asked  the  counsel  for  the 
pursuer  if  they  had  any  witness  who  could 
speak  to  the  words  in  the  Issue,  as  the  cross^ 
examination  was  unnecessary ;  but  that  it  was 
difficult  to  prevent  it ;  as,  after  the  witnesses 
were  dismissed,  others  might  be  called,  who 
would  render  the  cross-examination  materiat 

4 

A  witness  was  afterwards  called  to  produce 


Aiowaf     mpltoof  the  lieuae;  to  whieh  an  otgedSon 
"MS  tiikeii^  lliai  it  httd  not  liete  lodged  widi 

liOitD  €iiLLis&-^  tbb  a  pbii  ef  die 
demderf  I  leally  Aink  tte  ptttver  had 
better  get  en  a  litile  vnAk  Ae  poef  of  hit 
tase^  befoie  he  inopoiee  to  prodikoe  iSaisu 

It  m»  then  pitqxMed  to  fxrove  timt  llie  i^<- 
niture^  &c.  wan  placed  in  this  loem. 

Loud  Chuf  CoMMi8SiOKEiL-~11be  ques* 
imx  here  is  not  iniietfaer  die  fumituie  was 
jtlaoed  there»  but  whetiier  liie  words  were 
cpoiden.  if  tfaeihrniture  was  not  placed  there^ 
It  will  no  doubt  aggravate  the  damages ;  but 
I  subaxit  to  you  wbetbor  the  words  are  proved^ 
On  the  3d  Issue,  the  words  are  proved. 

At  the  dose  of  the  evidence  for  the  pmv 
wer,  4ihe  Lobd  Chief  Commissioner  stat-^ 
m1>  that  the  Coirt  were  of  opinion  that  there 
fmsamaaifest  distinction  as  to  the  proof  of 
tbe  Issiitt,  and  that  it  would  be  so  stated  ta 
dee  Jory*  That  on  the  first  there  was  ma 
evMence  to  sustain  the  defamatory  words; 
botl^Dnibelhiid  there  was  a  case  to  g« 
to  the  Jury,  and  calling  f<»r  an  answer  bovn 
^*d^ttde^.    HfeliM^ipiniggeMedtotl^ 
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tsmnAht  tibe  punmear,  whet&f  it  wo|dd  oot^ 
finee  tbe  case  finnn  the  taud^  Iraie  it  selit  ^toi 
tibe  JiDEy  Ml  the  amgjk  Issue* 
'  .  .  •  .* 

1%]8  .was  not  agreed  to  ;1nit  (^  catte  vmB 
opeosiSL  fi>r  tiie  defimden^  and  the  son  eC  one- 
of  the  d^endeis  (and  farotiier  of  the  o&efs) 
was  oifered  as  a  witneiBSy  there  Ixmg  s  jmia^^ 
tertmm. 

Lmbld  Chief  CoMhOMiovstu^^Tbis  is 
not  a  transaction  of  the  nature  tibat  admits  df 
Ae  plea  dipenuria  tesHiwnu 

FvUarton  in  opening,  and  J^ey  in  re- 
ply, stated  the  facts,  and  maintained  that  the 
defenders  had  not  made  out  their  de&nce. 

Momreiff. — In  this  case  the  pursuer  at 
first  charged  the  defender  with  extra-judicial 
dander,  and  called  as  defenders  all  who  ^sould 
be  witnesses.  They  must  now  limit  their  case 
to  the  tfaizd  Issue,  and  uponit  they  must  prove 
malice. 

liOBD  Chief  Commissioneb. — ^I  shall  ^ 
extremdy  happy  if  I  can  be  of  any  service  in 
dealing  the  gxonnd  in  this  case ;  but  itisone 
peculiarly  for  the  Jury,  there  being  contradict 
tovy  evidence  as  to  the  residence  of  the  oU 
lady.    There  is  bere  a  question  as  te  com* 


V. 
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BMvir      nUMi  |ibpuht  defionatioiiy  and  as  to  wluit  may 
wiM^oim..   be  called  judicial  slander. 

When  woids  are  l«id  in  a  apecifie  manner 
in  the  Issue,  the  import  of  tiiem,  at  leas^ 
ou^t  te  be  proved.  There  is  oidy  0ae  ivit- 
ness  to  prove  the  primte  slander ;  and  70s 
vffl  consider  whether  the  witness  proves  tiie 
words  in  the  sense  m  which  they  axe  used  in 
the  Issue.  There  are  seven  who  prove  :diat 
the  words  were  stated  solely  in  jconsequence 
of  the  judicial  inquiry.  You  will  also  consi- 
der whether  a  sunnise  of  somethii^  un&ir 
with  respect  to  the  property  of  another,  might 
not  have  arisen  fimn  the  judicial  inquiry ;  for 
it  is  not  necessary  that  it  should  have  amount^ 
ed  to  a  felonious  act. 

The  act  charged  in  the  8d  Issue,  is  the 
same  as  in  the  1st ;  but  the  question  is,  whe- 
ther it  was  done  maliciously,  or  whether  it  was 
a  puve  judicial  statement  ?  We  are  bound, 
when  judicially  called  on,  to  make  statements; 
but  we  are  equally  bound  not  to  make  this  a 
cloak  for  calumny.  There  are  drcumstances 
making  out  a  prtTnaJacie  case,  that  the  fiutti- 
ture  vras  deposited  in  the  hpuse;  and  that 
would  be  sufficient  to  take  off  the  presump- 
tion of  malice,  if  there  were  no  proof  on  iJie 
other  side.    But  on  the  part  of.  the  pursueiv 


im* 
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seyenl  mtoesses  i/fere  called.;  and  ypu  I 
the  dedarotion  of  WiBjtour^  which  the  ] 
goer  has  made  evidenqef  by  pr^acii^  the 
cogaition,  to  shew  that  this  old  lady  did 
Kside  in  this hduse.  Youaxetosay,  oac 
poiag  the  testupmyf  whether  th^ve  was 
twible  reason  for  the  d^c^enders  making 
9t9temaif. 


Vm 
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Verdiet--^For  the  defenders  on  the  first 
and  third  Issues ;  and  finding  the  firsi  part 
of  the  second  Issue  psov^  the  secQnd  part 
not  proven. 


Jeffirejf  and  FuBarhn  in  the  Punaer. 
Moncreiff'KaA  Hope  for  die  Defenders. 

(J^igsoXs^HmuMt  ni^d  T^ikfy  w.  8.,  and  Comi^ff  and  Macky  w*  a^) 


PRXSEKT, 


?i^^'r  CHAF£LAiN  t^.  BAtL&IS,  te. 


Mazch  17- 


Dunagef  ibr    An  action  foT  the  rent  of  a  house  let  to  tiie 


the  rent  of  a      ^  i*     j 

houaew  oeteiiaer. 


DEFENCE.— *No  bargain  was  oonefaided. 

ISSUfiS. 

**  Whether^  at  Edinburgh^  on  or  aJbout  the 
''  10th  day  of  December  1819»  the  drfender, 
^  Ardiibald  Chn^e,  servant  to  Lieutenant- 
**  General  Mathew  BaiUie,  did  hire,  or  agree 
**  to  hire,  for  the  use  of  the  said  General 
*^  Baillie,  a  house  or  lodging.  No.  18,  South 
**  Castle-street,  £rom  the  pursuer,  for  the  pe> 
*^  riod  of  four  months,  from  the  16th  of  De* 
*^  cember  aforesaid,  at  the  rate  of  Ii.12. 12s* 
^  per  month  ?  And,  whether  the  said  de* 
**  fenders,  one  or  both  of  them,  hate  £uled  to 
^^  implement  the  said  agreement,  by  refu4pg 
^  to  pay  the  stipulated  hire  at  the  periods  the 
^*  same  became  due ;  and  whether  they  still 
^*  continue  to  refuse  to  pay  the  same  ? 
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'<  Whether,  M  Bdisliuii^  di  or  ebeitt  tte 
<'  l^Wk  dftjr  ef  Deeember  IBW$  ilie ^kfendar,  ]uti.^«& 
^Lieoteiiimli-GeiMi^ASriiiewBe^  ^-nn-^ 

^laimclf,  or  by  AreUbald Clnktite,  faisiiei-  . 
^  vattty  aetii^  in  his  name,  and  by  his  audiOi- 
^'  ritjTi  hfoe^  or  sgrte  to  faike^  die  hewe  er 
^  lodging.  No.  18,  South  Castle^treet,  in  the 
^  City  of  Edinburgh^*  from  the  pursuer,  for 
^  liNir  Hionfbsi  from  the  said  16th^  Deeem^ 
**  her,  at  the  rate  of  L.1S.  ISs*  per  m(Mith  ? 
^  Andt  whether  the  said  defender,  General 
^<  BaiUic^  has  fafled  to  implmnent  the  said 
**  agreement,  by  rd^ising  to  pay  the  stipulate 
^  ed  hire  at  the  periods  the  same  beeame  due ; 
^^  and  whether  he  still  continneii  to  refuse  to 
^  pay  the  same  ?" 

An  application  was  made  on  the  6tfa  De*  Vhm  parcte 
cember  1820,  to  separate  the  case  of  the  two  fenden^in  t^ 
defenders ;  and  ano^er  on  the  19th  February  don,  the  Juxy 
18S1,  to  separate  the  two  Issues.  .   ^^  ^im$ 

Cm  the  &st  application,  the  Lord  Chief  ^'^^^ 
Commissioner  stated — That  he  did  not 
think  it  fit  matter  for  the  Court  to  look 
into  at  that  time;  and  that  there  was  a 
technical  difficulty  in  the  way,  as  they  were 
joint  defenders  in  the  Court  of  Sesinon.  On 
the  second  occasion,  his    Xx>rdship  said-^  - 
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Mnchir, 


CteiurttLAiir    If  the  two  baoei  are  tried  together,  and 
Baiixis^  Ac  if  it  comes  out  that  the  servant  was  made  a 

party,  to  deprive  the  master  of  his  testimony; 
r  would  direct  tiie  Jury  to  retom  flidr  ver*^ 
diet,  first  as  to  the  servant,  and  then  as  to 
the  master,  as  it  would  then  be  t^  duty  of 

the  Court  to  interfere. 

■ 

A  mtness,  who  had  attended  Genoul  Bail- 
lie  as  a  sick  nurs^  having  stated,  on  her  crosi^ 
examination,  that  the  General  did  not  like  a 
letter  sent  to  him  by  the  pursuer,  and  that 
he  had  ^ven  up  the  house, 

Jeffrey^  for  the  pursuer,  objects.-— vThis  is 
not  evidence,  beiug  merely  declarations  by 
the  defender. 

Lord  Chief  Commissioner. — ^Theevi- 
dence  is  given ;  and  I  do  not  at  present  think  it 
incompetent.  You. asked  the  witness  as  to 
what  the  General  said ;  and  they  are  entitled  to 
rift  the  witness,  to  explain  her  answer  to  your 
questions.  But  proof  of  the  contract  being 
abandoned,  or  of  its  never  having  been  en- 
tered into,  cannot  be  got  from  declarations  by 
General  BaiUie. 

It  is  clear  that  you  may  cross-examine,  to 
the  full  extent  of  the  examination  ill  chief; 
to  try  the  truth  of  the  evidence  in  chief;' 
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ami  also;id  ill  matter  tl»t  vaqr  try  the  aeca-    Gii49»i.Aur 
r^usy,  or  tlie  gimmH  chaiaeter^  of  thp  qiemory  bailu^  ^ 
of  tjie  witeesg.    Th»  jpwit  hero  is^  wh^or 
the  qu0itioiiB  aie  fair^  to  explain  what,  yoo 
asked ;  and  I  so  considei:  them. 

Srown  opened  die  case  for  the  pursuer, 
and  stated — ^That  Christie,  the  servant  of  Ge-* 
neral  BaiUie,  looked  at  the  house,  and  agreed 
to  hire  it ;  and  ordered  firesi  and  some  addi- 
tional fomiture. 

Moncre^,  for  the  defender.— -The  pursuer 
mistook  a  mere  looking  at  the  house,  for  hir- 
ii^  it.  There  is  no  evidence  of  authority  to 
Christie,  and  he  had  no  authority  to  take  the 
house. 

Jeffrey. — ^The  hiring  is  proved;  and  if 
hired,  it  must,  he  held  to  be  hired  for  the 
Geneial. 

LfOBD  Chief  Commissioner. — The  ques- 
tion here  is.  Whether  the  contract  of  hiring 
was  completed  ?  or  Whether  there  was  only 
an  intention  to  hire?  One  part  of  the  Is- 
sues is  now  out  of  question ;  and  the  points 
are.  Whether  Christie  had  authority  to  hire 
the  house?  and  Whether  the  house  was 
hired? 


401  CASM  TIIBD  in  Bfoid»17> 

CttAmLAnr       1%»  is  Qsie  of  l&iM  cooliMta  whkh  isMt 

k  adbBissBiie ;  finr  Aei^  there  k  «  Ittter  i& 

this  cfk8e»  tkat  letter  is  set  i^rtelBgftle  wi^         | 

out  the  parol  testimoBy. 

The  first  witness  is  the  one  on  whose  tes- 
timony the  hiring  depends;  and  if  you  think 
the  hiring  is  established^  then  the  authority 
to  lure  must  be  drawn  from  all  the  cireum- 
stances  of  the  case. 

The  testimony  as  to  the  pecise  date,  is 
subject  to  the  observation  that  has  been 
made  upon  it,  that  the  witness  ^  not  spe- 
dfy  the  reason  fer  remembering  it.  You  saw 
the  witness  Christie,  who  appeared  to  me  a  fair 
witness,  and  he  has  now  no  interest  to  speak 
ftlsely. 

As  to  the  agency,  this  is  not  a  matter  re- 
quiring written  authority;  and  it  appears  to 
me,  that  this  person  acted  with  others  as  if 
he  was  so  employed;  but  there  is  no  evi- 
dence of  his  being  so  employed ;  and  Im 
own  evidence  goes  to  prore,  that  he  had  no 
authority. 

The  rent  might  hare  been  proved  by  prov^- 
ing  the  value  of  the  house.  It  has  not  been 
distinctly  proved,  but  seems  f»rly  stated  in 
the  schedule. 
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Yeid]ct~^  For  Ae  puisaa  on  ihe  second    soMwrs 
^  l88ue»  against  the  defender,  Lieutenant*Ge«  Xbe  i^l  or 
'<  neiml  Matttew  Baillii^  dynagis  L.5B.  lis.      ^''*- 

■    4 

Jfffrey  9aad  Broum  fm,^2vinoar. 

Moncreiff'tGt  the  Defenders. 

(Agents,  James  Crawfttrdy  w.  8.,  and  CampbeUtaA  Clayton^  w.  s,)^ 


PRESEKT, 
7BAKB  LO&DS  €0MMI8eiOXEH8. 


1891. 


FoETEiTH  V.  Toe  Eael  of  Fife.  mISiVo. 


Damages  for  defamation  in  a  judicial  pro^  Bmimm 
ceeding,  and  for  afterwards  circulating  the  fiunation 
calumny.  J^} 


pio* 


Defence. — ^The  averments  in  the  sum- 
mons are  not,  and  cannot  be,  relevantly  laid. 
Tne  extrajudicial  slander  was  not  uttered. 

The  statements  made  by  bis  counsel  were 
different  from  what  is  alleged,  and  the  de- 
fender believed,  and  bad  reason  to  believe 
tfa^  statements  made  to  be  true.  They  werp 
made  judicially,  and  are  material  to  the  ques- 
tion at  issue. 


TMsEiJiLor 

FiFB. 
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I1SUES» 

In  this  case  the  Swoes  were^  ^  Id^  Whe- 
^  ther,  in  a  cause  in  whiph  the  Eail  of  f^ 
^  was  pursuer^  and  the  trustees  of  James,  Earl 
of  Fife,  deceased,  wiere  defenders,  the  fol- 
lowing words,  contamed  in  a  petition  in  the 
^  said  cause,  presented^to  the  Second  IXidsion 
^  of  the  Court  of  Session,  on  the  9th  day  of 
January  ISIT-— '  He  <i.  e.  Lord  life) 
'might,'  &C.  (quoting  a  paragraph)— are 
fSilse,  calumnious,  and  injurious  to  the  cha* 
racter  of  the  pursue ;  whether  the  Earl  of 
^  Fife,  the  defender,  did  himself,  or  by  his 
«<  agents,  maliciously  authorise  the  insertion 
^  of  the  said  words  in  the  said  petition,  to  the 
^  loss  and  damage  of  the  said  pursuer  ? 

^  2(Z,  Whether,  at  a  trial  before  the  Jury 
^  Court  in  dvil  causes,  at  Edinburgh,  on  the 
**  Sd  day  of  March  1817,  in  the  said  action 
^  between  the  Earl  of  fife  and  the  trustees 
*^  of  the  late  James,  Earl  of  Fife,  deceattd, 
^*  Francis  Jeffirey,  Esq.  as  counsel  for  the  pre- 
^  sent  Earl,  did,  in  addressing  the  said  Jury 
^  Court,  in  the  presence  and  hearing  of  a 
^  great  number  of  persons  then  and  there  as- 
'^  sembled,  use  and  utt^  the  following  words^ 
or  words  to  the  following  e£^t,  viz.  •  That,' 


C( 


1821.  THE  JURY  COURT- 


465 


**  Ssc,*"  (quoting  the  mords  allied  to  have    fo&teith 

**  been  spoken) :  And  Whether  the  words  thk  e^el  or 

*'  alleged  to  have  heen  spoken^  as  aforesaid, 

**  are  false,  calumnipus,  and  injurious  to  the 

**  character  of  the  pursuer    Eorteith ;   and 

^*  whether  the  drfender  did  himself,  or  by  his 

<<  agents,  maliciously  authorise  the.  said  Fran- 

'^  cis  Jefirey,  Esq.  to  use  and  utter  the  words 

**  aforesaid,  or  words  to  the  same  effect,  to 

^*  the  loss  and  damage  of  the  said  pursuer  ?" 

2d  and  Sd.-^The  second  and  third  Issues 
were  in  the  same  form,  but  contained  other 
words  alleged  to  have  heen  spoken  by  Mr 
Jeffirey  at  the  trial. 

"  5th,  Whether  notes  of  the  praceedings 
^^  in  the  trial  aforesaid,  and  containing  the 
^'  false  and  calumnious  words  aforesaid,  or 
**  part  thereof,  were  circulated  or  published 
^*  in  the  counties  of  Banff  and  Elgin,  or  else- 
^'  where,  by  the  said  defender  or  his  agents, 
^'  or  others  acting  under  his  authority,  to.  the 
"  damage  and  injury  of  the  pursuer?" 

Mr  Cook,  who  was  agent  for  the  Earl  at  The  notes  of 

xi      ^  •   1  X-         J  •      xT-     T  1     J   the  short-hand 

the  trial  mentioned  m  the  Issues,  was  asked  writer,  the  pro- 
as  to  his  recollection  of  the  words  used  by  the  S^fat^p^^at 
counsel.  **^^ 

2  G 


V.  ' 
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FoETciTH  LoBD  Chief  Commissioner.— This  is 
The  eV  of  not  the  best  evidence ;  and  though  it  may  be 
^''^'  good  in  confirmation  of  the  short-hand  writer, 
still  I  think  the  most  satisfactory  way  would 
be  to  call  the  short-hand  writer ;  and  after 
he  proves  his  notes,  to  ask  Mr  Cook  if  that 
agrees  with  his  recollection. 

The  short-hand  writer  was  called,  and  stated 
that  he  had  not  been  able  to  find  his  original 
notes  of  the  trial— -that  they  had  been  mis- 
laid, lost,  or  taken  firom  him  without  his 
knowledge.  A  copy  was  made  of  the  extend- 
ed notes,  and  part  of  it  sent  to  Mr  Cook,  and 
part  to  Mr  JoUie,  the  opposite  ^ent. 

Thomson,  for  the  pursuer,  stated  that  he 
was  uncertain  how  they  ought  to  proceed. 

Lord  Chief  Commissioner.— TheCourt 
cannot  tell  you  how  to  conduct  your  case,  but . 
they  can  inform  you  what  is  the  best  evidence. 
In  a  case  of  this  $ort,  the  best  evidence  is  the 
original  note,  and  the  short-hand  writar  to 
swear  to  the  translation  of  it.  You  must 
make  out  that  the  notes  are  not  to  be  found ; 
and  the  Court  will  consider  what  is  to  be 
done,  and  what  may  be  competent  in  absence 
of  this  evidence. 

The  transcript  was  produced  by  Mr  JoUie 
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aad  Mr  Cook,  and  they  were  examiiied  a»  to  foktsith 

whether  the  notes  gave  a  correct  acoouTity  so  tbx  Eioii.  or 
fiyr  as  they  recolkcted,  of  the  terms  applicable     w^^!L< 
to  the  pursuer. 

Mr  CbolciMiLagam  called  as  a  witness  for  a  partr,  by . 
the  defends.    Tha» Bote  srao^  doubt  as  to  gentuawitl 
d»  pxpriM;  ..rim  aJ^  .,<»>»«  p.t  rp„^ 
to  him,  the  Lord  Chief  Commissioner  ^«"S^  *° 
Qhserved-^Tbe  sUence  of  ao  agent  is  the  pri^ 
vil^  of  the  party,  not  of  the  agent ;  and  the 
party>  by  calling  his  agent,  waiyes  that  privi- 
lege. 

On  a  question  whether  Mr  Cook  observed  in  aa  action 

t*  •  t         •        %  ^'OT  maliciously 

any  discrepancy  or  variance  betwixt  the  state-  defiuningawit. 
ments  made  by  the  pursuer,  at  the  two  in-  t^  t^^^e 
terviews  he  had  with  him  previous  to  the  first  S^'!&^ 

trial.  defamatory 

•^      '  fetatements 

Thomson. — We  are  not  here  inquiring  ^^J*"*^- 
into  the  truth  of  the  evidence  given,  but  al- 
1^  that  the  defender  went  out  of  the  case. 
This  jnatter  is  irrelevant  to  the  Issues,  and 
we  had  no  warning  to  be  prepared  to  meet  it. 

J^rey.'~''MBh.ce  is  to  be  drawn  from  facts 
and  drcumstances.  The  pursuer  states,  that 
up  to  the  day  of  the  second  trial,  the  defender 


468  CASES  TRIED  IN  March^O, 

Fouteith     treated  him  as  before;  and  it  is  material  to 
The  Earl  op  shew  the  history  of  the  change  of  opinion. 
N^!^!]^      The  statements  were  made  in  consequence  of 
legal  advice,  and  not  from  malice. 

Lord  Chief  Commissioner. — ^I  believe 
the  Court  have  no  doubt  upon  this.  It  is 
perfectly  clear,  that  the  case  resting  on  malice, 
and  the  malice  resting  on  the  conduct  of  the 
party,  it  cannot  fairly  be  left  to  the  Jury, 
without  allowing  the  defender  to  put  in  the 
antidote.  It  is  for  the  agent  to  state  what 
took  place ;  but  unless  it  is  brought  home  to 
Lord  Fife,  it  goes  for  nothing. 

» 

Competent  to        The  witness  having  stated  that  he  did  ob- 

nerai  import  of  scrvc  a  discrepancy,  and  wrote  Lord  Fife  fid? 

a  letter,  with-     - .  -  i-      . 

out  producing    ly  on  the  subject. 


£ 


the  letter. 


Thomson. — That  letter  is  not  produced. 

Lord  Chief  Commissioner. — The  evi- 
dence of  the  discrepancy  I  consider  good,  but 
if  you  wish  the  terms  of  the  letter,  it  must  b^ 
produced. 

In  an  action 

defeminga^it^  The  witucss  having  stated,  that  it  was  the 
tent'to  pr^e  <>P™^^  ^^  ^^^  defender's  counsel,  that  the 
that  circum-     pursucr  ought  not  to  be  called  as  a  witness 

stances  anect-     ^  *^       .^ 

ing  his  credit    at  the  secoud  trial,  was  asked.  Whether,  in 

were  collected 

and  communi-   conscqueuce  of  this  opiuion,  he  collected  cir* 

cated  to  the 
defender. 
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eumstances  affecting  the  competency  or  credit-    Fobteith 
of  the  witness  ?  and  Whether  he  submitted  xhe  £uii. 
them  to  counsel  ? 

M(mcre\ff. — We  challenged  the  defender 
to  a  proof  of  this  nature,  but  he  would  not 
undertake  it  There  is  no  Issue  on  the  sub** 
ject;  but  he  wishes  now  to  repeat  the  ca- 
lumnies, when  we  iare  not  prepared  to  meet 
them. 

Clerk,  and  Jeffrey. — ^We  do  not  consider 
ourselves  bound  to  prove  the  information 
true,  but  merely  that  the  information  war- 
ranted the  objection  being  made.  We  are 
ready  to  go  into  a  proof  of  this,  if  they  are 
hardy  enough  to  meet  us ;  and  they  were 
bound  to  be  so  before  aUowing  the  question 
to  be  put.  Whether  it  was  done  falsely  ?  If 
they  wished  us  to  specify  before  coming  to 
tiial,  it  was  their  duty  to  call  on  us  to  do  so, 
as  was  done  in  the  case  of  Scott  and  M^Ga-^ 
vin,\po^^,  p*  486.  All  we  mean  to  ask  is,if  Mr 
Cook  had  reasonable  grounds  to  believe  it 
true. 

Thomson.'-^lt  is  agreed  that  the  is^ue 
must  bind  all  parties.  We  allege  falsehood, 
and  they  have  never  averred  the  truth.  A9 
they  did  not  plead  the  truth,  we  could  not 
call  on  thein  to  specify ;  and  now  they  wish 
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FoETEiTB    to  have  ihe  same  benefit  as  if  they  had 
'tBsEAu.or  spedfiecL 

LoBD  Chief  CoMMissioif&ia. — ^When 
Mr  M(mcre^9  in  hifropening,  stated  thi»ques- 
tion»  I  was  naturally  led  to  the  eonsideratioD  of 
the  competency  of  the  evidence;  and  now,  when 
the  question  occurred,  I  was  ready  to  ^ve 
judgment,  on  hearing  the  stat^nent  for  the 
pursuer.  But  as  this  case  is  new  in  species, 
ihough  not  in  genus,  I  am  happy  that  it  has 
been  more  fiilly  argued,  as  it  affords  more 
time  for  consideration.  It  is  impossible,  how* 
ever,  that  a  judgment  given  in  the  course  of 
a  trial,  can  be  so  maturely  considered,,  as  one 
where  the  Court  has  more  time  for  delibera- 
tion. The  question  is,  Whether  we  are  to  al- 
low Lord  Fife  to  go  into  a  course  of  examina- 
tion, to  rebut  the  allegation  of  malice,  and 
to  shew  that  he  had  such  information  b»  ought 
to  operate  on  a  fair  and  honourable  mind  ? 

The  question  in  the  Issues  differs  fitmi 
that  of  popular  slander,  i^thich  oddsists  in 
making  statements  injurious  to  another  per- 
BOB,  without  sufficient  or  compulsive  cause. 
In  diat  case,  the  calumny  can  only  be  t^en 
away  by  aproof  of  thetnlth  of  the  st^t^meAt^ 
and  in  such  a  case,  we  have  compelled  a  party 
to  put  the  truth  in  issue. 
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But  in  a  case  of  such  slander  as  the  pre-    Foiteitb 
sent,  where  a  party  following  his  interest  is  the  kUi.  or 
advised  to  make  certain  statements,  the  rule       ^'^'' 
is  quite  different.    On  the  one  side,  the  aver- 
ment is,  and  must  be,  that  the  statements 
were  malicious ;  on  the  other,  the  answer  is    , 
not  that  they  are  true,  but  that  he  had  reason- 
able grounds  to  believe  them,  and  to  act  as 
he  did. 

The  case  belongs  to  the  same  dass  with 
that  of  giving  a  character  to  a  servant,  which 
it  is  the  duty  of  the  master  to  give ;  and  no 
one  ever  thought  of  putting  it  in  issue 
whether  the  information  was  true*  All  that 
it  is  necessary  for  the  master  to  prove  is,  that 
he  had  good  reason  to  believe  it  true,  and  evi- 
dence of  that  may  be  given  on  the  general 
issue.  An  issue  on  the  truth  coidd  not  be 
allowed  in  this  dass  of  cases,  as  the  question 
is  not  the  truth  of  the  statements,  but  whether 
the  person  was  credibly  informed. 

When  a  person  has  an  action  brougjit 
against  him,  for  giving  adiaracter  of  a  ser- 
vant, or  any  other  case  which  is  not  a  volun- 
tary unlawfiil  act,  the  way  of  rebutting  the 
malice  is,  by  proof  of  the  grounds  he  had  for- 
giving the  diaxacter,  or  making  the  statement. 
And  in  the  present  case,  I  do  not  think  in- 
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FoBTEiTB    justice  will  arise  from  allowing  the  intestiga- 
tion. 


The  £a]il  of 
Fife. 


Mr  Cook  was  then  examined  Us  to  the  in* 
formation  he  received ;  his  having  kid  it  be- 

'  fore  Lord  Fife's  counsel ;  their  resolution  to 
state  the  objection ;  and  his  opinion  whether 
the  statements  at  the  trial  went  beyond  what 
the  information  warranted. 

During  his  examination,  he  was  desired  to 

'  look  at  a  paper  of  queries  which  he  had  sent 
to  Mr  Young,  agent  in  the  country  for  Lord 
Fife ;  and  an  objection  was  taken  to  the  ques- 
tion whether  he  understood  it  to  contain  ho- 
lograph answers  by  Mr  Young. 

LoBD  Chief  CoMTvrissiONEii.-r-My  dif- 

'  ficulty  in  allovdng  this  is,  that  you  are  calling 
on  this  witness  to  state  the  information  he 
got  from  Mr  Young,  who  is  the  person  who 
ought  to  be  called.  It  appears  to  me  that 
this  difficulty  arises  from  the  minuteness  of 
the  inquiry,  and  that  it  would  be  quite  suffi- 
cient to  ask  Mr  Cook  the  general  question. 

Competent  to 

toOTte^M^in      ^  witness  being  asked  whether  he  heard 
presence  of  a-  ^r  Walker  repeat  a  statement  made  bv  the 

defender,witn-  ■■•  ^ 

out  calling  the  pursucr,  subscqueut  to  the  first  trial  in  JjxA 

peraon  who        *-<•/» 

made  the  state-  Flfc'S  caSC, 

ment 
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t;. 

Ea 

Fife. 


Thomson  objects.— This  is  hearsay ;  they     forteith 
oHght  to  call  Mr  Walker.  The  eIbl  or 

Lord  Chief  Commissioner.— The  ques- 
tion is,  whether  Lord  Fife  got  the  informa- 
tion. We  cannot  tell  them  which  witness  to 
call  first.  By  this  witness  they  mean  to 
prove,  that  the  communication  was  made  to 
Lord  Fife  in  {Nfesence  of  this  witness* 

JMbwcr^j^  opened  the  case  for  the  pursuer, 
and  stated — That  Lord  Fife  bad  brought  an 
action ;  that  the  pursuer  was  called  as  a  wit- 
ness ;  that  a  new  trial  of  one  of  the  Issues 
was  applied  for,  and  obtained ;  that  in  the  ap- 
plication for  the  new  trial,  at  the  trial,  and 
subsequent  to  it,  his  Lordship  had  made  such 
^n  attack  on  the  character  of  the  pursuer,  as 
rendered  the  present  action  necessary. 

That  he  would  prove  the  habits  and  cha- 
racter of  the  pursuer ;  the  society  in  which  he 
lived ;  and  the  estimation  in  which  Lord  Fife 
held  him,  up  to  the  date  of  the  first  trial ; 
the  change  after  the  trial ;  the  words  spoken 
by  the  defender's  counsel ;  the  impression  they 
produced ;  the  effect  of  such  statements ;  and 
the  circulation,  by  one  of  Lord  Fife's  factors, 
of  notes  of  what  had  been  stated. 

That  in  a  caBe  of  this  sort,  the  &lsehQod 
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FoxTEiTH  was  presumed ;  itnd  if  the  odier  party  meant 
The  ea&i.  of  to  prove  them  true,  they  might  have  got  is- 
sues for  that  purpose.  We  called  on  the  de- 
fender to  spedfy  in  this  case,  as  was  done  in 
Scott  and  M'Gavin ;  but  he  declined  doing 
so,  knowing  that  his  proof  would  faiL 

We  thought  proof  of  &lsdMX)d  sufficient  to 
entitle  us  to  a  verdict  for  damages  in  this 
case ;  but  the  Court  held  we  must  prove  ma- 
lice. Malice  is  to  be  inferred  from  the  fiu^; 
and  if  the  statements  are  false,  you  will,  from 
the  atrodous  nature  of  the  charges,  infer 
malice. 

Clerks  for  the  defender. — When  the  pur- 
suer was  called  as  a  witness,  the  defender  had 
an  interest,  and  consequently  a  right,  to  state 
all  legal  objections  to  his  being  examined. 
He  was  entitled  to  state  the  objection,  to  af- 
fect the  credit,  if  not  the  competency  of  the 
witness ;  and  stated  the  objection  ogtimajiie^ 
as  he  acted  by  the  advice  of  counsel.  In  sup- 
port of  his  action,  the  pursuer  must  maintain, 
that  though  a  party  has  a  good  olgectioa  to  a 
witness,  yet  it  is  unlawfril  to  state  it.  On 
the  principle  contended  for,  neither  general 
nor  special  objections  can  be  stated  to  a  witness. 
We  cannot,  as  in  England,  state  general  ob« 
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Fife. 


|8cti0iiB^^  B  idtma;  ^faot  it  Wis  fimaedy    Fonvam 
competent  to  state  special  olgeetiom.    Thexe  thk  Em  or 
must  be  some  means  of  doing  so  .in  this 
Court;  and  scarcely  any  thing  short  of  know- 
ing the  statements  to  be  false»  will  subject  the 
party  in  damagw. 

An  attempt  was  made  to  prove  malice ;  but 
it  is  deafly  established  that  the  defender 
never  would  have  made  the  statements,  had 
he  not  had  a  material  interest  to  do  so. 

Thomson,  for- the  pursuer. — ^The  defender 
knows/ that,  in  the  criminal  court,  no  such 
proof  would  have  been  allowed,  and  could  not 
expect  it  to  be  allowed  here.  The  only  pos- 
sible reparation  for  such  injuries  was  an  apo- 
logy or  an  action ;  and  you  will  judge  whe- 
Ijier  daring  the  defender  to  a  proof  of  these 
calumnies  vras  not  the  best  course  to  follow. 

The  defender  would  not  admit  that  the 

statements  were  made;  but  he  cannot  now 

deny  that  they  are  proved.    Not  having  been 

proved  true,  they  must  be  held  false — ^and 

•bdng  fklse  asid  calumnious,  they  must  be  held 

^maMcious.    Tha'e  is  no  instruction  from,  the 

'^ther  Court  as  to  the  fxoof  of  malice ;  and 

blunging  forwaM  such  statements  where  he 

knew  they  could  not  be  proved,  is  ^hat'  law 
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FoBTxiTB    holds  maliee.    We  i/rere  taken  by  surprise  in 
The  Eau  or  the  proof  admitted  to  shew  his  reason  to  be- 
Z^il^     lieve  the  statements  true. 

The  defender  is  liable  for  the  acts  of  his 
counsel,  and  the  statements  were  as  injuri- 
ously as  they  were  &bely  made. 

LoED  Chief  Commissionee.— This  case 
had  its  ori^  in  two  former  trials ;  and  though 
the  pursuer  is  not  a  person  of  great  rank,  yet  we 
must  do  the  same  justice  to  the  rich  and  to 
the  poor ;  and  the  humblest  individual  is  as 
well  entitled  to  claim  redtess  as  the  highest.- 

When  the  pursuer  was  called  at  the  first 
trial,  he  was  at  first  merely  examined  as  an 
instrumentary  witness;  but  afterwards/and 
at  the  second  trial,  he  was  examined  at  length. 
Some  proof  was  brought  of  discrepancies  in  his 
testimony ;  but  we  are  of  opinion,  that  that 
cannot  enter  into  your  consideration  in  form- 
ing your  verdict 

In  the  present  case,  the  Issues  were  pre- 
pared in  the  Court  of  Session;  but  they 
would  have  been  the  same  if  prepared  here. 
The  pursuer,  in  his  summons,  stated  this  to 
have  been  done  maliciously ;  but  in  the  fiiture 
proceedings^  he  dropped  the  allegation  of  ma- 
lice ;  and  the  Court  would  not  send  Issue$i, 


1821.  THE  JUEY  COURT.  477 

until  this  was  again  inserted.  The  state-  foewitk 
ment  which  a  party  is  called  upon  to  make  in  the  eIsl  of 
prosecuting  a  claim,  is  very  different  from  vo- 
luntary slander ;  and  in  this  case  it  is  decided 
by  the  Court  of  Session,  and  I  would  have 
held  so»  though  there  had  been  no  such  deci- 
sion, that  the  statement  must  have  been  made 
maliciously,  to  entitle  the  pursuer  to  recover. 
The  malice,  too,  is  not  merely  to  be  inferred 
from  the  statement ;  but  it  may  be  shewn, 
by  proving  declarations  of  ill-will,  or  firom  the 
statement  having  been  made  against  know- 
ledge, or  wantonly  and  without  knowledge. 

Evidence  has  been  given,  and  properly 
given,  to  shew  the  familiarity  with  which  the 
defender  treated  the  pursuer ;  and  you  are  to 
consider  whether,  at  the  time  of  instructing 
his  counsel,  he  was  in  possession  of  the  infor- 
mation on  which  he  now  rests  his  defence. 

On  the  last  Issue,  which  would  be  popular 
slander^  we  upon  the  Bench  are  clear  that 
there  is  no  proof  bringing  it  home  to  Lord 
Fife ;  and  though  a  person  in  the  employment 
of  Lord  Fife  gave  notes  of  what  was  stated, 
yet  communicating  the  notes  was  his  perso- 
nal act ;  and  on  other  parts  of  the  case,  there  is 
strong  evidence  that  the  defender  wished  to 
repress  discussion  on  the  subject. 
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FoKTciTH        Tie  ntiir  Iwwih  ■■wIIim  niiinm!.  and  fbiuth, 
tbe  eIhl  of  and  the  materul'part  of  tbe  ocwit  mtitaamf^ 

tive.  Material  facts  hwe  been  pnirad»  tet 
they  are  not  to  exekide  you  &om  coneideration 
of  the  malice ;  for  you  must  consider  whether, 
subsequent  to  the  defender  eaSing  hira  aa  a 
witness^  he  had  proper  information  to  take  <^ 
the  malice. 

In  the  cross-examination  of  General  Du£^ 
there  is  a  most  material  passage  on  the  ques- 
tion of  malice,  as  it  shews  qua  animOj  with 
what  disposition  of  mind  the  defender  acted 
at  a  subsequent  period,  and  that  there  waa  no^ 
malevolence ;  and  evidence  to  the  same  effect 
was  given  by  another  witness. 

You  have  seen  an  instance  to-day  of  the 
liberty  which  may  be  used  with  a  witness,  and 
the  nature  of  the  questions  that  may  be  put. 
I  am  not  disposed  to  draw  a  distinction  be- 
tween what  is  asked  of  the  witness,  or  offered 
to  be  proved  by  others.  The  witness  no 
doubt  may  refuse  to  answer,  but  putting  the 
question  is  not  without  prejudice  to  the 
witness. 

On  the  part  of  the  defender  you  have  had 
evidence  of  the  inquiries  made — ^the  com- 
munication to  counsel — ^and  that  he  did  not 
urge  them  to  make  the   statements.     You 
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liam  Kadi  evidenee  ofihe  ihformatioii  he  had ; 
and  die  only  question  is,  if  the  defender  had 
&ir  and  credible  informationy  and  reasonable 
ground  to  make  the  statement ;  for  proof  of 
the  truth  of  the  &cts  would  not  have  been 
competent. 

The  words  are  proved.  The  question  is, 
whether  the  justification  is  proved;  and  if 
you  think  the  statements  were  made  with  a 
pure  mind,  you  will  find  a  verdict  for  the 
defender  ? 


Verdict — ^**  For  the  defender  on  all    the 
"  Issues."* 

Thomson,  Moncreiff,  Lumsden,  and  Roberison,  tot  the 

Pursuer. 
CUrk,  Jeffrey,  and  J.  A,  Murray,  for  the  Defender. 

(Agents,  'J,  S,  RoherUony  w.  s.  and  Inglii  ^  Weir^  w.  a.) 


PRESENT, 
LORDS  CHIEF  COMMISSIOKER  AND  FIT  HILLY. 


1821. 
June  la 


M'Nab  V.  Telfeb. 


A  bill  found 
to  be  a  ficti* 
tioua  docur 
ment,  but  that 
it  was  not  re« 
^  presented  at 

ousPENSiON  of  a  t;hreatened  charge  on  a  bill  ^^  ^"°«  of 

^  dehverj,  aa 

ffood  and  8u£> 
ncient. 
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M'Kab  of  exchange,  on  the  ground  that  the  only 
TKI.PEIU  consideration  given  for  it  was  a  biU,  which 
the  charger  knew  to  be  a  forgery. 

ISSUES. 

**  1^/,  Whether  the  bill  in  process,  dated 

«  20th  May  1819,  for  L.66.  12s.  purporting 

^^  to  be  drawn  by  Joseph  Johnstone,  and  to 

«  be  accepted  by  John  Campbell,  Preses  of 

the  Society  of  Grocers  and  Spirit-dealers  at 

Dairy,  in  the  county  of  Ayr,  which  bill  is 

**  admitted  by  the  defender  to  have  been  the 

value  given  by  the  said  Joseph  Johnstone 

to  the  pursuers,   in   return    for   the    bill 

charged  on,  was  a  fictitious  and  false  docu- 

**  ment,  in  respect  there  was  no  such  person 

"  as  John  Campbell,  the  supposed  acceptor, 

**  and  no  such  company  as  the  Society  of  Gro- 

^'  cers  and  Spirit-dealers  at  Dairy  aforesaid  ? 

**  2d,  Whether,  at  the  time  the  pursuers 

received  the  said  bill,  dated  the  20th  May 

1819,  the  defender  represented  to  them  that 

*^  the  said  bill  was  a  good  and  sufiicient  or 

"  genuine  document  ? 

"  3d,  Whether,  at  the  same  time  the  pur- 
"  suers  received  the  said  bill,  dated  the  20th 
"  May  I8J9>  the  defender  knew  or  believed 
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"  that  the  said  bill  was  a  false  and  fictitious      M'Nab 
**  document  ?" 


A  witness  having  stated  that  he  had  for.  incompetent 
merly  discounted  with  a  bank,  a  bUl  which  ^T^deL, 
he  got  from  the  defender,  and  which  not  being  m  "^^^  * 
paid,  the  defender  promised  to  take  up  from 
the  bank,  was  asked  by  whom*  the  bill  was 
accepted. 

Cockbum,  for  the  defender— Objected, 
Lord  Chief  Commissioner. — ^Was  any 
notice  given  to  the  defender  to  produce  this 
Ml  ?  If  notice  was  given,  or  if  it  is  proved 
that  the  bill  is  lost,  this  may  be  competent, 
but  not  otherwise.  I  have  no  objection,  how- 
ever,  to  take  the  evidence  that  the  defender 
retired  the  bill ;  but  I  cannot  take  parol  evi- 
d^ice  of  who  accepted  it. 

Jeffrey  opened  the  case  for  the  pursuer, 
and  stated — The  question  here  is,  whether 
there  was  no  value  given  for  the  bill  in  ques- 
tion, and  whether  the  pursuer  was  by  fraud 
induced  to  put  his  name  on  it.  We  shall 
prove  that  Telfer  knew  that  this  was  a  for- 
gery.  Thi$  is  not  a  question  for  punish*. 
ment,*  but  resisting  m   attempt   to  recover 

9  H 
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m<Nab      from  the  pursuer  a  debt  due  by  an  outlawed 
felon. 


TXLFXB* 


Cockbum,  for  the  defender. — The  observa- 
tions and  evidence  do  not  apply  to  the  Issue. 
The  pursuer  has  undertaken  the  proof  of  a 
transportable  felony.  Even  in  the  civil  question, 
the  presumption  of  innocence  applies,  and  you 
must  have  direct  proof  of  the  crime.  We 
are  not  here  to  try  or  form  any  opinion  on  the 
question  of  value. 

On  the  second  Issue  there  must  be  a  ver- 
dict for  the  defender.  There  is  no  evidence 
of  any  representations  by  him. 

On  the  third  the  pursuer  makes  his  stand ; 
but  the  evidence  does  not  apply ;  for  the  wit- 
nesses, though  they  disputed  Johnston's  sol- 
vency, never  suspected  forgery. 

LoED  Chief  Commissionee. — ^The  case 
has  been  closed  without  any  evidence  for  the 
defender,  and  none  was  necessary.  It  is  quite 
true  that  we  are  only  to  find  the  fact ;  and  a 
distinct  answer  to  the  questions  in  the  Issues 
is  all  that  is  necessary,  as  the  case  is  not  final 
here. 

There  is  no  dijfficulty  on  the  first  Issue,  as 
it  is  admitted  that  the  bill  is  a  fictitious  docu- 
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ment ;  but  it  is  extremdy  material  to  attend      m^Nab 
to  the  terms  of  the  other  two  Issues^  as  they 
are  to  determine  the  case. 

The  Issue  is  inaccurate  in  not  stating  the 
date  of  the  transaction,  which  I  shall  state  as 
the  14th  August  1819 ;  and  the  time  is  ma- 
terial,  as  the  question  is,  whether  at  that  time 
the  defender  knew  that  this  was  fictitious* 
There  is  no  doubt  of  what  has  been  stated, 
that  fraud  must  be  proved,  and  is  not  to  be 
presumed ;  but  it  is  also  clear,  that  being  of 
a  secret  nature,  direct  evidence  is  not  to  be 
expected,  but  it  is  to  be  inferred  from  facts 
and  circumstances. 

After  stating  the  evidence  on  the  second 
and  third  Issues,  his  Lordship  said-^That  if 
the  Jury  took  the  same  view  of  the  evidence 
with  him,  they  would  find  for  the  defender  on 
the  second  Issue ;  and  that  on  the  third,  they 
must  consider  whether  the  statement,  that 
^f  things  were  not  in  a  right  course  with  John- 
^^  ston,"  appUed  to  his  credit,  or  his  conduct 
relative  to  this  transaction. 

Verdict — ^*  The  Jury  found  the  bill  a  fic^ 
^^titious  document:  That  the  defender  did 
^  not  represent  it  as  a  good  and  sufficient  do- 
«^  cument :  That  it  was  not  proven  that  he 
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Scott      ^*  knew  or  believed  it  to  be  a  fictitious  docu- 
m«gIvix  &  ^  ment,  at  the  time  he  gave  it.** 

OxHEBflU 

Jeffrey  and  M*Neill  finr  the  Punuer. 
Cockbum  and  Anderson  Blair  for  the  Defender. 

(Agents,  D,  Mactavithy  w.  s.  and  Thomas  Cranstoun^  w.  s.^ 


FRESEKT, 
THESE  LORDS  COMMIBSiaNEES. 


T^^l'.  Scott  v.  M'Gavin  &  Others. 

June  26. 

^^^^    An  action  of  damages  for  defamation. 

Defence. — ^The  defender  being  ready  to 
support  by  evidence,  every  statement  made 
by  him,  waives  an  objection  to  the  relevancy 
on  the  ground  of  counter-defamation,  by  the 
pursuer  or  his  friends. 

The  pursuer,  in  this  case,  is  the  Roman  Ca- 
tholic clergyman  in  Glasgow.  The  present 
was  an  action  of  damages  for  defamation  in- 
serted in  the  Glasgow  Chronicle  newspaper ; 
and  in  three  ^umbers  of  a  publication  called 


Othebs. 
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the  Protestant.  The  Issues  contained  an  ad^  Scott 
mission  that  the  passages  were  written  and  m'gIVik  & 
composed  hy  the  defender^  M^Gavin,  and  pub- 
lished by  his  authority ;  and  after  quoting  the 
passages,  which  were  long,  the  question  was 
put,  whether  they  were  of  and  concerning  the 
pursuer ;  and  fidsely,  &c*  held  up  and  repre- 
sented him  as  '^  having  improperly  extorted 
money  from  the  poor  of  the  Catholic  per- 
suasion, for  the  purpose  of  erecting  the  Ca- 
'^  tholic  chapel  in  Clyde-street,  Glasgow,  *to 
*'  the  damage,"  &c. 

The  defender  asserted,  that  what  he  pub- 
lished was  true,  and  there  were  four  Issues  on 
the  Veritas  convicii 

1st,  Whether  the  pursuer  refiised  to  bap- 
tise the  child  of  Henry  Courtney,  a  person  of 
the  Roman  Catholic  persuasion,  and  contribu- 
tor to  the  chapel,  until  he  should  pay  up  his 
contribution;  and  afterwards  refused  him 
confession,  because  he  had  not  paid  it  ? 

2d  and  4/A,  Whether  he  refused  to  baptise 
the  children  of  Philip  M'Geechie  and  John 
Drain,  because  they  were  in  arrear  in  their 
contribution  ? 

Sd,  Whether  the  pursuer  fipplied  to  two 
iuadividuals,  manufacturers  in  Glasgow,  to  re- 
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V, 

Othx&s. 


Scott      tain  ''  a  portion  of  the  weekly  earnings  of 
m^Oayik  &   **  such  Catholics  as  were  employed  in  their 
^*  works,  to  be  applied  towards  building  said 
♦*  Roman  Catholic  chapel  ?" 

March  6.  At  a  meeting  for  preparing  the  Issues^  pre- 

vious to  the  trials 
To  entitle  a         J.  A.  Murray  and  itfowcrej^said — ^If  the 
STtruth^rfu!  statements  are  not  proved  false,  they  are  not 
h^^mus"^'*  slanderous,  as  it  is  not  a  convicium  to  say 
^^u  ^'  *^^*  ^  person  extorted  money.     It  is  merely 

saying  that  he  obtained  it  by  presenting 
strong  motives.  The  nature  of  our  defence  is, 
that  the  statements  ^are  true ;  and  we  will 
prove  the  general  fact,  and  give  some  in- 
stances ;  but  as  we  have  not  a  diligence,  we 
cannot  specify  all  the  instances  we  shall  prove. 

Lord  Chief  Commissioner. — ^You  state 
the  question  to  be,  whether  this  is  slanderous, 
and  you  may  argue  this  at  the  trial ;  but  it  is 
quite  a  different  question,  whether  you  may 
prove  the  truth.  No  doubt  you  may  take 
away  the  damage,  by  proving  it  not  slander* 
ous;  but  the  questions,  whether  slanderous, 
and  whether  true,  are  quite  different.  You 
may  shew  by  argument  that  it  is  not  slan- 
derous ;  or  you  may  prove,,  in  diminution  of 
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damages,  ihat  the  matter  was  generally  re-  Scott 

ported ;  but  if  you  mean  to  prove  the  truth  m^Gavin  & 

of  the  particular  facts,  you  must  state  them.  Others 
ydth  time,  and  place,  and  person,  so  as  to 

« 

put  the  pursuer  on  his  guard  what  you  mean 
to  bring  against  him. 

We  shall  at  the  trial,  but  not  now,  say 
whether  this  is  a  canvidum.  Suppose  a  per- 
son accused  of  a  heinous  crime,  it  would  be 
incompetent  to  attempt  to  shew  that  the  ac- 
cusation was  not  slanderous ;  but  it  would  be 
competent  to  prove  a  general  reputation  in  di- 
minution of  damages.  But  if  it  is  intended 
to  prove  the  truth  of  particular  facts,  they 
must  be  specified. 

On  the  Issues  for  the  pursuer,  your  defence 
is,  that  this  was  general  discussion,  and  not 
done  with  a  libellous  mind.  The  Isbiies  for 
the  defender  are  on  the  supposition  that  the 
statements  apply  to  the  individual,  and  that 
they  are  libellous,  imless  they  are  true. 

Lord  Gillies.— What  do  you  mean  by 
the  general  fact  of  extorting  money,  whidi 
you  say  you  will  prove  ?  It  is  unintelligible 
to  me.  Another  part  of  yoiu*  plea  does  not 
seem  very  consistent.  You  say  that  these 
passages  do  not  apply  to  the  pursuer,  but  that 
they  are  true  of  the  pursuer.    You  say  if  they 
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Scott  iq^ply  to  Mr  Soott,  they  are  true  of  him,  but 
m^Gayiv  &  that  they  do  not  apply  to  him. 
nJ^^^  Lord  Fitmilly. — It  is  quite  clear,  that 
in  the  former  practioe^  to  entitle  a  defender  to 
a  proof  of  facts,  the  answers  must  have  con* 
tained  a  specification  of  instances,  and  the 
general  avennmt  has  been  repeatedly  found 
not  relevant. 

A  defender  It  was  then  proposcd  to  allow  the  defender 

^Pn%^  to  amend  his  answers,  which  was  opposed  on 
Xw^to°add  the  ground  of  the  great  delay  which  had 
t^L^""^    taken  place. 

Lord  Chief  CoMMissioN£]L-*-We  may 
allow  them  to  fill  up  the  specification  of  parti* 
cular  cases  which  they  have  stated  generally, 
but  not  to  add  any  new  cases. 

Lord  Pitmilly. — I  think  it  would  be 
taking  them  sharp  to  deny  this. 

This  was  accordingly  allowed,  and  the 
above  Issues  in  defence  given. 

whenajustifi.      At  the  trial,  when  the  pursuer  was  about 

cation  is  plead-  .  i       -./..•        , 

ed,  a  pursuer    to  give  evideuce  ou  the  justification  by  the 

may  bring  evi-  -t  r     a 
dence  upon  it,  Ctetenoer, 

oi^r^bi^^  Lo^^  Chief  Commissioner.— This  is 
^^^"*  perhaps  the  best  stage  of  the  case  for  us  to 

state  what  we  conceive  to  be    the  regular 
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AT 

Othees. 


course  of  proceeding  in  this,   which  is  the       scott 
first  case  in  which  the  Veritas  convicii  has   M^GTm  & 
been  stated  as  a  defence. 

The  counsel  for  the  pursuer  are  quite  r^u- 
lar  in  what  they  propose  to  do,  and  are  entit- 
led, if  they  are  of  opinion  that  it  is  the  best 
course  to  follow,  to  produce  their  evidence  on 
the  Veritas  now ;  but  if  they  proceed  now, 
they  must  be  aware  that  this  is  their  whole 
case,  and  that  they  cannot  be  allowed  to  mend 
it,  by  calling  farther  evidence  in  reply.  It  is 
not,  however,  the  whole  case,  so  far  as  the 
cross^xamination,  or  the  veracity  of  the  de- 
feod»>- ,rib.e»».  may  be  conlied.  Tile 
Court  are  at  present  of  opinion,  that  the  pur- 
suer, if  he  thinks  it  proper,  may  reserve  his 
whole  evidence  on  the  justification ;  but  we 
also  think  it  right  that  he  should  be  aware, 
that  by  stopping  here,  he  may  be  cut  out  of 
evidence,  which  would  have  been  competent 
if  offered  in  chief.  By  going  into  the  proof 
at  present,  however,  he  will  not  afterwards 
be  entitled  to  meet  the  defenders'  evidence 
generally. 

Mr  Je&ey  thanked  the  Court  for  this  sug- 
gestion, and  stated  it  to  be  their  intention  to 
lay  a  prima  Jade  case  on  this  sulgect  before 
the  Jury. 
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Parol  evidence 
without  a  cer- 
tificate of  con- 
viction, affords 
prima  facie  evu 
dence  that  a 
person  had 
been  tried  and 
convicted  of  a 
crime* 


A  witness  was  called,  who  stated,  that 
M^G^eechie  had  been  tried  in  Scotland  seven 
years  ago,  and  that  he  was  now  in  Lancaster 
jail  for  passing  base  coin.  The  witness  then 
produced  a  certificate  of  the  conviction. 

Moncreiffl  for  the  defender. — ^This  is  not 
evidence,  and  has  not  been  produced  before 
the  trial. 

LoBD  Chief  Commissionbr. — ^There  is 
n  prima  facie  case  without  the  document 


Circumstances 
in  which  a  wo- 
man was  re- 
ceived to  swear 
to  her  being 
married  to  a 
man  who  co- 
habited with 
another  as  his 
wife. 


A  witness  was  called,  and  asked  if  she  was 
married  to  John  Drain. 

Moncreiff. — ^They  gave  us  no  notice  of 
their  intention  to  prove  such  a  fact.  They 
mean  to  prove  Drain  guilty  of  a  crime, .  and 
to  bastardize  his  child  without  any  certificate 
of  marriage,  or  calling  any  witness  who  was 
present,  or  giving  notice  to  Drain,  or  those  in- 
terested in  the  child. 

Lord  Gillies.— There  is  no  proof  that 
the  child  was  legitimate.  It  is  the  constant 
practice  to  admit  the  testimony  of  the  wife ; 
and  her  evidence  is  most  material. 

Cockbum  and  Jeffrey. — ^We  are  entitled 
to  prove  that  he  was  living  in  a  state  of 
bigamy ;  and  are  entitled  to  hold,  that  that 
was  the  reason  of  the  delay  in  baptising  his 


1821.  THE  JUfiy  COURT.  491 

child.    The  woman  would  not  be  a  compe-       scott 
tent  witness  in  a  declarator  of  marriage,  but   m'Gavin  & 
she  is  so  in  all  cases  where  she  is  not  in-      othees. 
terested. 

Lord  Chiep  Commissioner. — The  com- 
petency of  evidence  depends  on  the  nature 
of  the  question  to  be  proved.  In  the  pre- 
sent case,  the  question  is.  Whether  baptism 
was  refused  to  the  child  of  John  Drain,  until 
his  subscription  was  paid?  We  have  it  in 
evidence ;  and  it  is  common  sense,  though  it 
had  not  been  in  evidence,  that  it  would  be 
a  ground  for  delaying  to  baptise  a  child, 
that  it  was  the  child  of  a  woman,  not  the 
wife  of  the  person  who  presented  it.  If  a 
woman,  not  the  mother  of  the  child,  comes 
to  a  dergjrman,  and  says,  the  person  who  is 
said  to  be  father  of  the  child  was  married  to 
me,  would  not  this  justify  the  clergyman  in 
delaying  the  baptism?  It  is  not  the  best 
evidence  of  the  marriage,  but  it  is  evidence ' 
sufficient  to  induce  the  clergyman  to  act  in 
the  manner  he  did ;  and  in  the  circumstances 
c(  this  case,  I  think  it  competent. 

Mr  Moncreiff  excepted  to  this  direction, 
1^/,  As  the  woman  was  incompetent  to  prove 
her  marriage.  2dj  As  it  was  incompetent  to 
prove  a  special  fact  against  Drain,  to  affect 
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Scott       his  credU  as  a  witness.    Sd^  That  the  "de- 
M^GAviir  &    fender  had  no  notice  that  it  was  intended  to 
prove  a  fact  of  this  nature. 


V. 
Al 

'Others. 


A  document  The  witncss  was  then  examined^  and  an  ob- 
h^^^xf  jection  was  taken  to  the  production  of  the  cer- 
^'i^re^e  tificate  of  marriage. 

gtr^tt  Jeffrey.^lt  is  as  competent  as  the  books 
designation  of    called  for  bv  the  defenders. 

a  witness,  after  •^ 

her  examina.  LoBD  ChIEF  CoMMISSIG'NEE. — ^Thc  books 

tion,  held  tobe  i.ii         i^t^iii* 

tooiate.  are  on  the  table ;   but  1  took  the  &cts  as 

proved  by  the  witnesses,  and  do  not  mean  to 
refer  to  the  books.  It  appears  to  me»  that 
the  same  rule  applies  to  this  as  to  any  other 
document.  You  might  have'  got  it  on  the 
examination  of  this  witness,  as  a  haver  before 
the  trial 

Mr  Mcmcreiff  moved  to  have  the  examina- 
tion of  die  witness  struck  out,  as  she  was 
not  properly  designed,  being  described  as  re* 
siding  near  Airdrie. 

LoED  Chief  Commissioner.— It  ap- 
pears to  me  that  the  objection  comes  too  late. 
LoBD  Gillies. — ^I  do  not  understand 
this.  I  think  four  miles  is  near  Airdrie; 
but  she  is  not  described  as  living  near  Airdrie, 
but  at  a  particular  place  near  Airdrie. 
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Lord  Pitmilly.— *I  think  the  olgection      Scott 

_  V. 

too  late.  m'Gayik  a^ 

Others. 

Mr  Cockbum  afterwards  intimatecl,  that 
if  the  defender  was  only  entitled  to  proceed 
in  a  certain  manner^  the  case  of  the  pursuer 
was  closed. 

Lord  Chief  Commissionbr. — ^We  can^ 
not  call  on  the  defender  to  disdose  the  mode 
in  which  he  means  to  conduct  his  case ;  but  if 
jufitioe  r^uires  replication,  it  may  be  allowed* 

You  have  not  proved  any  thing  as  to  Court- 
ney's ease.  I  have  taken  the  books  as  pro- 
posed to  be  given  in  evidence,  if  proved. 

Mr  Jeffrey  stated— The  hand*writing  is 
proved,  and  also  that  it  is  customary  to  keep 
such  books.  The  pursuer  is  the  only  person 
who  could  prove  the  facts.  On  an  objection 
by  Mr  Moncreiff,  the  Lord  Chief  Commis- 
sioner intimated,  that  the  Court  were  of  opi- 
nion that  the  books  could  not  be  received  in 
evidence. 


The  first  witness  called  for  the  defenders  in^Bmage-fo^ 

a  libel,  incom- 

was  asked  what  was  the   character   of  Mr  petent  to  prove 

the  good  cna- 

M'Gavin — ^whether  he  took  a  charge  of,  and  racter  and  be- 

nevolence  ox 

was  active  in,  the  management  of  the  public  the  defender. 
charities. 
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Lord  Chief  Commissioner.— -Even  if 
the  opposite  party  does  not  object^  the  Couzt 
cannot  allow  this  evidence  to  he  given.  Hdw 
can  this  he  a  defence  against  the  ehaige  of 
having  published  a  libel?  The  defender 
cannot  set  up  his  character  in  d^nce.  But 
it  is  competent  for  him  to  answer  the  addon 
by  proving  the  justification ;  or  he  may  dimi- 
nish the  damages,  by  proving  that  the  thing 
was  generally  matter  of  report  before,  and 
that  consequently  less  damage  was  done  by 
publishing  it. 

There  has  been  no  evidence  'as  to  special 
malice ;  there  is  only  the  general  proof  of 
publication,  and  that  it  applied  to  the  indi- 
vidual. We  cannot  allow  what  is  now  o& 
fered  to  be  given  in  [evidence.  We  must 
reject  it  as  irrelevant;  but  counsel  may  be 
certain  that  nothing  will  be  stated  to  the 
prejudice  of  the  defender's  character.  You 
may  either  put  your  question,  and  take  an  ex« 
ception  to  our  rejecting  it ;  or  you  may  move 
for  a  new  trial,  and  take  your  exception  at 
that  time. 


Not  competent 

triSrtie^depo-       The  deposition  of  a  person  examined  as  a 

ha^erel^.  havcr  was  afterwards  put  iu. 

ed  on  commis-       J*^^^,— This  is  not  cvideuce.    The  de- 
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pofiition  of  a  haver  can  only  be  read  to  shew 
where  the  writings  are^  or  to  prove  that  an 
attempt  was  made  to  recover  them;  but  not 
as  evidence  in  the  cause. 

Moncreiffi — Mr  Jeflfrey  might  have  oh- 
jected  at  the  time  the  deposition  was  taken ; 
but  I  am  not  aware  of  any  rule  which  pre- 
vents a  deposition  being  read,  to  explain  how 
the  writings  are  not  produced. 

LoBD  Chikf  Commissioner. — We  have 
had  much  conversation  on  this  subject,  as  it 
has  a  strong  bearing  on  the  course  of  pro* 
ceeding.  The  constitution  of  this  Court 
dearly  is,  that  no  statement  by  a  witness 
can  be  laid  before  the  Court  and  Jury,  ex- 
cept viva  voce  statements.  It  is  only  in  a 
case  of  necessity,  such  as  a  witness  being 
out  of  the  kingdom,  that  he  is  examined  on 
interrogatories. . 

The  examination  of  a  haver  is  merely  to 
obtain  production  of  a  document,  and  ought 
not,  as  in  the  present  case,  to  contain  mat^ 
ter  which  is  evidence  in  the  cause.  If  de- 
positions of  this  sort  were  admitted,  it  would 
be  a  means  of  laying  a  fact  before  the  Jury, 
though  not  proved  before  them. 

At  first  we  used  to  have  the  havers  brought 
forward  to  produce  the  papers  at  the  trial ; 


ScotT 
IK 

M'Gaviw  & 
Others. 
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but  now  the  productioii  is  made  e^t  days 
before.  If  parties  wish  to  have  the  evidence 
of  the  witness  at  the  time  he  produces  the 
document,  they  must  call  him  as  a  witness 
at  the  trial 

Lord  Pitmilly. — I  think  the  fitmiliar 
way  to  illustrate  this  to  us^  is  to  put  the  case 
of  this  having  occurred  in  the  Court  of  Jus- 
ticiary. I  do  not  know  of  any  case  having 
occurred^  but  if  such  had  occurred,  no  part  of 
the  deposition  would  have  been  read,  though 
the  papers  would  have  been  received.  If  it 
were  necessary  to  prove  that  they  were  pro- 
duced by  the  party,  then  it  would  be  neces^ 
sary  to  put  him  in  the  witness  box,  and  ex- 
amine him ;  and  I  consider  it  competent  to 
examine  the  pursuer  now  as  a  haver,  if  that 
is  wished. 

Lord  Gillies. — I  perfectly  agree. 


A  receipt  for  L.150,  paid  to  public  charities, 
was  then  offered  in  evidence. 

Cochbum — Objects. 

Lord  Chief  Commissioner. — How 
does  this  bear  upon  the  case  ?  Is  it  admis- 
sible or  relevant  ?  Suppose  a  person  writes  a 
gross  libel,  would  it  be  admissible  to  prove 
such  a  fact  ? 


1891.  THfi  JURY  Oqm^T.  *97 

Th6  Superiatendant  of  PoUoe  at  Glasgow       scott 
having  stated^  that  at  the  time  the  chi^l   m^Gavut  a 
ii^as  bmldiBg,  the  report  was  current  that  the     2^^ 
poor  contributed,  and  that  several  of  them  j^  "i^S^foJ 
admitted  the  &ct — ^was  asked  who  they  were,  ^^"^^ 'to 
and  how  many  ?  v^^'^f  *^*  ^^ 

"^  slander  was 

Jeffirey. — We  must  object  to  proof  of  par-  currently  re. 
ticular  instances,  though,  from  respect  to  the 
G)urt,  we  did  not  object  to  proof  of  the  ge- 
neral report 

Moncreiff. — ^This  is  not  in  proof  of  with- 
holding church  privileges. 

LoED  Chief  CoMMissxoN£B,.^~The  evi- 
dence now  offered  is  to  prove  that  individuals 
who  were  contributors  to  the  chapeU  were  re- 
ceiving public  charity,  which  is  not  relevant 
tp  the  inquiry.  You  cannot  prove  the  truth 
of  the  report,  to  get  quit  of  the  daim  of  ^%- 
mage.  In  proving  a  report,  you  merely  prove 
it  true  that  it  was  repprted;  but  not  thc^  , 
what  wa9  reported  is  true.  You  may,  I  con- 
ceive, ask  him  whether  what  is  stated  in  th^B^ 
Issues  was  currently  reported. 

The  witness  having  stated  that  he  mada.  a  i^qtcpin|>!ete|it 
report  of  the  case  of  Widow  Ifanlin,  wi|s  J2eSS£wis 
asked  a  question  as  to  that  report.  S^S:^^  ^  ^" 

Cor^^wm— Object^ 
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Murray,  for  the  defender  Sim.r— We  ad- 
mit that  this  is  not  in  issue,  and  that  this  is 
not  proof  of  a  current  report  ,  We  are  not 
bound  to  prove  the  truth  of  the  story,  but 
merely  that  the  defender  published  a  true  ac- 
count of  what  was  stated  to  him,  which  is 
sufficient  to  rebut  their  charge  of  our  mali- 
ciously having  published  a  fictitious  case. 

Jeffrey. — We  do  not  deny  that  this  is  spe- 
cified  in  the  condescendence ;  but  they  ought 
to  have  put  it  in  Issue  as  true,  or  at  least  as 
given  to  them  by  this  witness. 

Lord  Chief  Commissioner. — ^This  case 
appears  to  have  been  entered  by  this  witness 
on  the  report  of  Sim,  which  is  only  hearsay. 

The  way  to  get  quit  of  a  libel,  is  to  prove 
it  true ;  and  to  entitle  a  party  to  this  proof, 
he  must  state  time  and  place.  He  must  prove 
the  truth  of  the  fact,  and  not  merely  that  he 
beard  it.  In  the  present  case,  not  having 
averred  the  fact,  but  merely  the  hearsay,  we 
hold  that  he  is  not  entitled  to  go  itito  this 
evidence. 


Incompetent         A  witness  was  Called  to  proVe  certain  state- 
to  prove  the  •  ,  -  ,  i   •        <•    i 

veriuu,  without  meuts  by  the  pursuer  from  the  pulpit  or  toe 

an  Issue  in  jus-     ij     i         i- 

tificatiori.         Old  cnapel. 

Jeffrey  objected.— This  is  not  in  issue. 


I 

J 
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•    Mtmcreiff. — They  hive  been  allowed  to       scott 
prove  that  no  such  statements  were  made>  and   Hf  <gatik  a, 
are  we  not  to  be  allowed  to  meet  this^by 
pro<^  of  the  &ct  ? 

LoBD  Chief  Commissionbiu— ^Unlegs 
you  can  make  out  that  a  fact  froiti  the  pulpit 
dinars  from  another  fact,  we  must  reject  thd 
evidence*  The  question  is  disallowed^  as  no 
justification  is  stated. 

k. 

Cockhum  opened  the  case  for  the  pursuer^ 
andrstatedo— That  this  was  a  pure  question  of 
calumny  and  injury.  It  will  be  said  that  the 
defender  was  discussing  certain  general  ques^ 
tions ;  but  with  this  the  pursuer  has  no  com 
cem.  The  pleas  of  the  defender  are  incon-> 
sistent,  as  he  maintains  that  the  statements 
did  not  apply  to  the  pursuer^  and  that  they 
were  true  ^him.  When  compelled  to  spe^ 
cdfy  the  instances  in  proof  that  the  statements 
were  true,  he  could  only  mention  four,  and 
these  he  attempts  to  support  by  the  evi- 
dence of  infiunous  witnesses.  If  it  is  said 
he  only  published  what  was  said  by  half  the 
population  of  Glasgow,  we  deny  the  fact ;  and 
8  party  is  not  entitled  to  publish  what  is 
merely  whispered^ 
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Scott  MoftucrAff^  for  M'Gavm. — It  is  nnpossible 

M'Oavik  ft  to  convey  t0  the  Jury  tbe  general  impression 
produced  by  reading  tbe  publication  in  ques- 
tion ;  but  in  the  place  where  the  drfender  re^ 
ddes,  it  is  known  that  he  is  devoid  of  that 
malice  which  has  been  so  liberally  ascribed  to 
him.  The  discussion  was  forced  upon  him 
by  other  publications,  and  can  it  be  held  that 
his  answer  is  malicious  ?  It  is  said  to  be  in- 
consistent to  maintain  that  the  statements  do 
not  apply  to  the  pursuer,  and  are  true.  They 
were  not  meant  to  apply  to  him,>  but  On  in?- 
quiry  were  found  to  be  true,  though  at  so 
great  a  distance  of  tune  it  is  difficult  to  prove 
them.  The  case  sent  by  Mr  Sim  revived  the 
question ;  but  Mr  M^avin  had  no  concern 
in  that  investigation.  In  a  publication  con- 
ducted by  a  committee  of  Catholics^  the  de^ 
fiHider  is  accused  of  crimes. 

LoBD    Chief    Commissioneb*-— What 
publication  is  that  ? 

Lord  Gillies.^ — ^We  have  nothing  to  do 
with  this  publication,  as  you  admit  that  it 
was  not  written  by  the  pursued. 
.  Moncreiff^. — The  pursuer  is  not  free  of  ro- 
spcfnsibility,  and  his  conduct  gave  the  de- 
fender reasonable  ground  to  believe  llie  state- 
ment by  Sim  to  be  true. 
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Others. 


We  are  entitled  to  prove  general  reputa-       sfcoTT 
tion,  and  would  have  specified  other  instances,   n'oTyiN  & 
had  not  the  pursuer  refused  us  the  means  of 
finding  out  the  persons,  which  appears  from 
his  examination  as  a  haver. 

Lord  Chi^f  Commission£B.-t-You  may 
prove  tlie  &ct  that  the  pursuer  denied  having 
books;  but  I  doubt  if  this  is  the  proper  way 
to  prove  it. 

Mancreiffl-^I  am^mtitled  to  state  that  the 
pursuer  gave  an  uncandid  answer. 

We  shall  prove  the  activity  of  the  defender 
in  doing  good  to  the  poor  privately ;  his  at- 
tention to  public  charities;  the  conduct  of 
the  pursuer  as  to  the  contributions,  and  his  de- 
nundations  fropi.  the  pulpit  against  defaulters. 

Murray,  for  Sim. — ^This  defender  gave  a 
£sdr  statement  of  what  was  represented  to  him, 
and  is  not  responsible  for  the  truth  of  the 
facts,  it  having  been  his  duty  to  report  the 
statement  made;  Forteith  v.  Lord  Fife, - 
ante  9  p.  470. 

LobdChief  Commissioner. — ^The  Court 
did  iiot  in  that  case  lay  it  down,  that  the  Su- 
perintendant  of  a  public  charity  was  not  to  be 
answerable  for  publishing  what  is  false. 

JMwrray.— This  statement  is  the  reverse  of 
jlaitdefOtt0»iui  itjaffoxded  ti^e  means  of  ^i47* 
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Scott      In  England;  stating  a  hearsay  does  not  ren* 
|if 'Gayih  &   der  a  parson  liable,  provided  he  states  his  au- 
tbpr ;  Starkie,  p.  344  and  945. 

Jeffrey. — ^The  pursuer  has  nothing  to  do 
with  the  benevolence  of  the  defender,  or  his  con-p 
troversy  with  other  writqrs.  It  is  not  neces^ 
sary  to  prove  direct  malice,  but  it  is  sufficient 
to  shew  that  the  statements  are  &lse,  and 
were  rashly  made.  The  facts  specified  are 
fiot  proved,  and  are  not  sufficient  to  warrant 
tl^e  charges  made, 

Lord  Chief  Commissioner..— After  the 
long,  patient,  and  painAd  attention  you  have 
given  to  this  case,  I  hope  I  shall  not  detain 
you  much  longer.  The  case  for  us  is  short, 
though  it  has  been  long  in  the  statement,  the 
proof,  and  the  different  discussions. 

The  general  nature  of  the  libel,  though  it 
contains  various  charges,  is  ^  charge  of  ex- 
tortion. 

In  defence,  what  is  termed  a  justification 
has  been  pleaded ;  and  upon  this,  two  ques- 
tions arise :  Whether  the  facts  are  proved  ? 
and  if  proved.  Whether  they  cover  the  whole 
of  the  charge  made  ?  for  if  they  do  not  cover 
the  whole,  then  the  part  to  which  they  do 
not.  apply,  must  litand  on  the  evidence  for  the 
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pursuer ;  and  the  only  question  ii|K>n  this  part       Scott 
ivill  be  tiie  amount  of  the  damage.  H'gIvik  & 

[His  Lordship  here  read  part  of  the  libel^ 
to  which  he  stated  it  as  bis  opiqion,  that  the 
justification  did  not  apply.  He  then  com- 
mented on  the  different  cases  stated  in  justi- 
fication of  the  other  parts  of  the  libel/  and 
pointed  out  what  part  of  the  matter  givai  in 
evidence  was  to  be  taken  into  consideration, 
and  what  not] 

When  a  libel  is  produced^  and  either  adr 
mitted  or  proved,  law  presumes  falsehood,  and 
from  ti^ence  infi^s  malicei  but  parties  may 
add  evidence  on  the  subject 

In  this  case»  I  caimot  state  any  doubt  as 
to  this  libel  applying  t#  the  party  before  us, 
and  circumstances  have  been  proved  to  shew 
the  falsehood. 

There  was  much  discussion  as  to  the  com- 
petency of  proving  the  truth  of  another  in- 
stance, besides  those  specified  in  the  Issues  for 
the  defender.  To  entitle  the  party  to  such  a 
proof,  he  must  state  it  in  an  Issue.  A  party 
may,  indeed,  witliout  an  Issue,  prove  drcum- 
stances  in  diminution  of  damages,  such  as 
general  circulation  of  the  slander  before ;  but 
then  it  must  be  proved  to  be  the  same  slander. 
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Scott      Ixl  this  ease  it  is  proved  to  have  been  stated  that 
m^Gatix  ft   money  was  got  by  the  subscription  or  oontii- 
OTHxms.     jju^^jji  ^  ygjy  po^y  pcoplc,  but  flfis  does  not 

amount  to  vrhat  was  published  by  the  de- 
lender. 

1£  you  consider  any  ^mrt  t>f  the  justification 
fntrved^  you  are  to  wipe  oat  the  corresponding 
^part  of  the  libeL 

Some  part  of  it  I  consider  done  away,  soni6 
part  not ;  and  if  you  are  of  the  same  ojonion^ 
you' will  find  tiamages. 

Verdid>-— ^^  (For  the  pursuer^  damages 
^  against  William  M^aVin,  L.100 ;  ag^st 
^^  William  Sim^  L.20;  and  against  Messrs 
'  **  ^Duncan,  Is.  each." 

Jeffrey  and  OKkhwm  for  the  Punoer. 

.Moncniff'p  J*  A^Murragfj  and  More^  for  the  Defeaders. 

(Agents,  L.iC"  G&rdtmy  andifT.  ^A.  G.  EUU.) 
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Scott  v.  Scougall. 


1821. 


Damages  for  defiunation^  assault  and  bat-      July  le. 

Bamageifor 
defiunatioii^  Lr^ 

Dbsxmoe*—- A  demal  of  the  summons  as  "«uit  and  bat 
laid^  and  a  plea  of  provocation  and  aggression, 
fi>r  which  a  separate  action  was  brought. 


ISSUES*' 

• 

^^  Whether,  on  or  about  the  18di  day  of 

^  November  1820,  near  the  Exchange  Build- 

^  ings  in  Leith,  and  in  presence  and  hearing 

'^^of  Aleiander  Brodie,  Patrick  Hodge,  and 

^  Andrew  Gray,  B^refaants  in  Leith,  or  one 

<<  or  other  of  the  said  persons^  the  defender 

'*  ^id  fidsely-aad  ii^mdoiidy  say,  diat  iQie.f)ur- 

^' mwr  was  a  liar,  0r  a  damned  liar ;  or  did 

^'oise^r^ittterwordte  to. that. effect,  to  the  in- 

'^^n:y  jond.  damage  of  the  said  pursuer  ? 

^*  iWhetlier,  on  tiie  sud  18th  day  of  No*- 
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^  vember,  in  Bernard  Street  in  Jj&ih,  the  de« 
^  fender  did  violently  assault  and  strike  the 
*'  pursuer,  to  the  injury  and  damage  of  the 
^*  said  pursuer  ?  Or  Whether,  on  the  said 
**  occasion,  the  pursuer  struck  the  defender 
"first?'' 

Damages  laid  at  L.2000. 

Buchanan  opened  the  case,  and  stated—^ 
The  real  question  is  the  amount  of  damages, 
vrhich  the  defender  seems  to  admit,  by  o£^- 
ing  L.15  as  compensation. 

Jeffrey  J  for  the  defender.^ — I  do  not  deny 
that  a  blow  or  push  was  given;  but  the  pur* 
suer  called  the  defender  a  damned  scoundrel, 
and  the  blow  was  merely  an  insult, .  and  not 
attended  with  any  injury*  The  Court  can- 
not hold  words  a  justificatiou  for  a  blow ;  but 
the  whole  case  is  in  your  hands,  and  I  trust 
you  will  not  give  dami^s. 

CockburnytdT  the  pursuer.^— The  defender 
is  wrong  in  all  his  ststementsi  and  a  counter- 
action brought  by  him  has  been  dismissed.  An 
apology  would  have  be^  received,  but  the  de- 
fenda:  repeats  the  insultby  an  offer  of  L.l  5.  A 
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blow,  by  the  manners  of  this  country,  though      ^o^v 
not  by  morality  or  law,  and  still  less  by .  reli-^    SconoAi.L. 
gion,  justifies  the  taking  the  life  of  the  ag« 
grosser ;  and  what  damages  will  you  give  to  a 
peaceful  citizen  who.  comes  to  seek  reparation 
for  such  an  injury  ? 

LoED  Chief  CoMMissiONER.-^We  are 
here,  you  will  recollect,  in  a  court  of  law,  not 
of  honour ;  and  in  a  court  nothing  is  better 
than  coolness  and  deliberation  in  considering 
the  cases  which  come  before  it.  This  case  is 
peculiarly  for  you ;  but  the  sentiment  with 
which  the  counsel  for  the  pursuer  concluded, 
makes  me  think  it  right  to  state  to  you^  that 
moderation  is  the  proper  principle  upon  which 
to  proceed  in  a  civil  court. 

On  the  second  Issue,  the  blow  is  admitted, 
and  the  manner  in  which  it  was  ^ven  has 
.  been  proved.  There  was  much  irritation  be-  * 
|;ween  the  parties ;  and  probably  you  may  be 
of  opinion  that,  in  the  circumstances,  it 
might  have  been  as  well  settled  out  of  Court. 
Ili.l5  were  oflfered,  but  no  apojogy  was  made ; 
and  that  sum  pot  having  been  accepted,  you 
are  not  entitled  to  take  it  into  consideration. 
How  it  may  affect  the  costs,  wiU  be  matter 
for  the  cgnsideration  of  the  Court  in  term, 


MS 
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Walxxb     in  thi8»  whidi  is  the  fiist  case  of  a  tender  of 
BoBSRTsoN.  amends. 

Verdiet— ^^  For  the  pursuer  on  b(^  Is- 
*^  sues,  damages  L.100." 

Cockbum  and  Bu^anan  far  the  Punoer. 
j£2^t^jaidi2oi6eri«iit  for  the  Defender.  ' 

(Agents,  /oft*  JTaung  and  «7flA«  Jiofi«r<«0fK> 
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July  17.  Walker  v.  Robebtsok. 


^^^for     Damages  agaii)st  a  clagyman  for  de&ma* 
from  the  pui.    tioD  froui  the  pulpit,  and  in  a  printed  paper. 


pit,  and  in  a 
pri9ted  paper. 


DEFENC£.-^The  defender  acted  under  the 
instruotim  of  the  Kirk-Session.  The  state- 
fiob^ts  in  the  paper  must  be  shewn  to  be  un- 
founded* The  injury,  if  any  was  done,  has 
:been  compensated. 

In  this  case,  the  Issues  were,  Wh^er 
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the  defender  from  the  pulpit  meant  toxoid  Wai.ks» 
up  the  kte  R.  talker,  Esq.  to  derision  BoBsmTfloir. 
and  contempt,  under  the  denomination  of 
his  adversary— or  made  an  indecent  person- 
al allusion  to  him,  as  prosecuting  a  claim 
to  an  e8tate--«or  as  never  sitting  down  at  the 
Lord's  tahle-"— or  as  having  defrauded  the 
poor— or  as  a  person  upon  whom  the  hand  of 
God  was  abeady  kid  ?«-*-or  Whether  he  print- 
6d  a  statement  that  Mr  Walker  had  promot- 
ed a  sdlieme  for  the  relief  of  the  poor,  from 
interested  motives  ? 


case  was  originally  brought  by  the 
father  of  the  pursuer,  and  aflber  his  death  the 
Court  of  Session  sustained  the  title  of  his 
son  to  pursue. 

On  an  objectbn  to  the  question  Whether  a  in  damages  foi 
witness  ever  heard  the  defender  from  the  pul-  defiunation,  in. 

^         competent  to 

pit  allude  to  the  late  Provost  Walker  ?  the  biggest  woiids 

to  a  witness* 

LoBD  Chief  CommIssionee  obs^rved^  that 
the  question  was  competent,  as  it  was  merdy 
inchoate.  But  on  an  olgection  to  the  ques^ 
tion  Wlwther  the  witness  ever  heard  him 
My  any  thing  about  his  adversary  ?  his  Lord* 
ship  said^  Do  not  suggest  to  the  witness 
the  words  in  the  Issue.    You  are  entitled  to 
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Wai^kck     ask  Ber  if  she  heardf  an^  thing  which  shd  ap 
RoHctfTsoy.   {died  ta  Provost  Walksi,  and  then  to  adc  her 

what  that  was« 


Even  after  ge-      After  imttinfr  several  ireiieral    questions,^ 

neral  cpiestions  . 

are  put,  incom-  aod  the  witness  having' stated  ^t  she  did 

petent  to  sug-  -   „       •   ,  .     ^  ,  >      , 

gest  particular  not  recoUect  the  particmar  charges  made  by 

expressions.        ^^       t   n'    t- 

the  defender,  -   .«:  . 

Jeffrey^  for  the  pnn^of — Suggested  that 
he  was  entitled  to  pnt  partieular  questions  a» 
to  whether  any  thhig  was  said  of  a  meal  com- 
mittee,  or  fraud  upon  the  poor. 

Lord  Chief  Commissioner. — It  is  clear 
you  cannot  put  words  into  the  mouth  of  the 
witness;  hut  you  may  ask  h^  what  impres* 
sion  the  statements  produced  on  her  mind. 

On  this  subject,  the  doctrine  in  my  opinion 
is  (though  there  may  have  been  aberrations 
from  it),  that  you  may  lead  a  witness  up  to 
the  question  in  dispute,  but  not  in  the  ques^ 
tion.  In  the  present  case,  it  is  quite  right  to 
ask,  Were  you  not  at  church  ?  Did  not  the 
defender  preach  ?  Was  there  not  alludpn  to 
the  poor?  But  having  got  the  witness  up  to 
the  words  in  the  Issue,  the  question  is.  How 
much  farther  can  we  go  ?  Were  y<Hi  to  ask. 
Whether  he  said  Robert  WaHcerde&auded  the 
poor  ?  iksA  would  be  leading  in  the  quest]on# 


1821.  THE  JURY  COURT.  511 

In  order  to  prove  this,  you  must  ask.  Whether     Wklh^vl 
he  said  any  thing  <^  Robart  Walka*,  and  what  noanTsov. 
that  was  ?     If  at  the  distance  of  time  your     ^"'^'V^*^ 
witness  cannot  recollect  what  was  said,  you 
must  lose  your  case,  fiom  defect  of  the  memo- 
ry  of  your  witness. 

When  the  second  witness  was  called, 
Forsyth,  for  the  defender,  stated — He  is  in- 
competent, as  he  was  one  of  the  meal  commit- 
tee, and  caused  the  report  to  be  printed  in 
vindication  of  their  character,  which  is  the 
real  object  of  this  action. 

Lord  Chief  Commissioner.— This  wit- 
ness is  clearly  not  interested  in  the  cause. 
Whether  you  can  state  any  thing  to  affect 
his  oredit  willi  the  Jury,  is  a  diffmient  ques-^ 
tion ;  but  he  is  clearly  an  admissible  witness* 

An  objection  was  taken  to  a  question  by  in  dami^  jfor 
the  pursuer,  as  to  the  <Jharacter  of  the  late  l^r^ 
Provost  Walker.  eviden^^to 

Cockfmm. — ^If  they  are  to  support  his  cha-  ^^  *^^ 
racter,  we  wish  it  to  be  understood  that  we 
are  entitled  to  attack  it. 

LordChief  Commissioner. — Undoubt- 
edly  the  question  is  competent,  and  you  are 
entitled  to  meet  any  part  of  their  evidence. 
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Walka         Oa  caross-examiiifltion^  the  witness  was  ca&- 

iu»mtoir.  ed  <m  to  yerify  the  rqport  oi  the  oominittee. 
Ad^iid^y      Jeffrey. -^U  they  are  to  lead  evideaoe^  I  do 

Sriwrr  not  object  to  thk. 
wV^^t'mugt      -^ar«»tt.— The  witness  may  read  his  own 

Sive  it  in  evi-     report 
ence  before  It       V-  ^  ^  r«i        ^ 

18  read.  LoBD  Chief  COMMISSIONER* — ^The  de- 

fender cannot  produce  this  as  evidence  now, 
but  he  may  identify  this  paper,  if  he  mtsns 
afterwards  to  produce  it*  In  the  Courts 
where  this  institution  has  he&k  kmger  esta- 
b&hed,  it  is  every  day's  practice  to  put  a  d<h 
cument  into  the  hands  of  a  witQes^,  to  h 
tify  and  prove  it,  and  then  put  it  ai^ds  t 
ddender  opens  his  case; 


inoompeteni        Q^  j^  Gross-examination,  a  witness  wife 

to  prove  the  '  '^ 

wrttof,  without  askedy  Did  you  ever  hear  Mr  Walker  ao- 

an  Issue  m  jus-  ^ 

tification.         knowledge  that  he  had  received  Sir  John 

Henderson's  assessm^t,  and  that  he  had  not 
tiecounted  fw  it»  biit  meant  to  keep  it  in  fais 
pocket? 

J^cif.—^Tlm  is  to  prove  the  wrtioA;  and 
there  is  no  Issue  on  it ;  Scott  v.  M'Gavin, 
ante,  p.  486  and  50Si^ 

Cockbum. — ^Tbat  case  does  not  apply ;  and 
we  are  entitled  to  prove  this  under  part  of  the 
6th  Issuer  as  compematio  if^uriarum^  €»  igx 
diminution  of  damages. 
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Lord  Chief  CoiifMissioNfeR.-^-'Ojl  the     Walkea 
particular  part  of  the  Issue  to  which  this  qties^  Roberts  oy. 
tioii  rektan,  the  same  rule  applies  to  cross-ex- 
aminaiion,  as  to  examiuation  in  chief. 

This  question  was  so  recently  and  fully 
discussed  in  the  case  of  Scott  and  M^Oavin, 
that  it  is  unnecessary  to  go  into  detail.  The 
Court  is  of  opinion,  that  the  question,  as  put, 
is  not  competent 

The  questioii  is  tiot  as  to  the  generaHty  of 
the  circulation,  but  the  truth  of  the  Stirte^ 
inent;  and  to  entitle  a  party  to  prove  the 
truth,  he  must  specify,  and  the  question  must 
be  put  in  an  Issue.  The  grounds  on  which 
we  reject  the  present  question,  may  be  iOltfS- 
trated  by  a  simple  case.  Suppose  a  person 
were  accused  of  a  crime,  it  would  not  be  cott- 
petent  to  prove  the  truth  of  the  accusation 
by  witnesses,  without  an  Issue ;  and  the  ssoffe 
principle  applies,  tvhether  that  proof  is  by  a 
witness,  or  the  admission  of  the  party. 

R6berts(yn  opened  the  case,  and  stited' — 
The  defender  transgressed  the  license  allow- 
ed to  the  pulpit,  by  attacking  an  ilrdividual. 
If  the  paper  had  been  published  by  dtithoriiy 
of  the  Kirk  Session,  each  rf  the  *W&hibtts 
would  be  liable  for  it.    Ttey  ciitttot  frTdte 

2  K 
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WALKsm     compensatio  if0uriarum,  as  there  is  no  Issue 
R0BE&T8OK.    on  that  subject, 

^^  Lord  Chief  Commissioner. — Do  you 
mean  to  aUow  them  a  proof  of  this,  by  open, 
ing  upon  it  ? 

Bobertson. — Certainly  not,  but  state  it,  to 
shew  the  line  of  defence  which  they  at  first 
pursued. 

Cockhum. — ^The  defender  had  a  greM^  deal 
of  evidence  to  prove  the  truth  of  what  he  said ; 
but  by  a  judgment  of  the  Court,  this  was  held 
incompetent. 

Lord  Chief  Commissioner. — ^You  are 
excluded  from  proof  of  the  Veritas  convidi  ; 
but  there  is  no  judgment  of  the  Court  that 
you  are  not  entitled  to  prove  Mr  Walker's 
conduct,  in  extenuation  of  damages. 

Cockburn. — The  words  areslenderly  proved; 
and  it  is  necessary  to.  prove  either  the  words 
stated,  or  at  least  words  of  the  offensive  na- 
ture stated.  There  is  no  proof  of  the  paper 
beuig  drculated  beyond  those  who  were  en- 
titled to  see  it 

Lord  Chief  Commissioner. — ^This  ac- 
tion was  originally  brought  by  the  father  of 
the  pursuer  in  1818,  and  was  carried  on  to 
such  a  point  in  the  Court  of  Session,  that  the 
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fion  was  found  entitled  to  continue  it.  It  was  Waluh 
stated  for  the  defender,  that  he  came  prepared  bobketboit. 
to  prove  the  truth  of  the  statements ;  and  he 
might  have  done  so,  if  he  had  followed  the 
proper  course, .  before  the  Issues  were  pre- 
pared ;  but  he  must  have  known  that  he  could 
not  do  so  without  an  Issue,  as  that  had  been 
decided,  after  frequent  discussion,  in  another 
case,  only  a  month  before  these  Issues  were 
prepared.  He  might,  however,  without  an 
Issue,  have  proved,  that  the  thing  was  gene- 
rally propagated  before  he  stated  it ;  or  that 
Mr  Walker  was  of  such  a  character  as  not  to  be 
injured  by  such  a  statement.  I  think,  however, 
he  has  judged  wisely  in  not  leading  evidence, 

A  Court  and  Jury  will  be  cautious  of  giv- 
ing such  damages  as  will  stain  the  doth  of  a 
clergyman,  or  will  prevent  him  from  living  in 
the  manner  he -ought.  At  the  same  time,  the 
pursuer  did  right  in  continuing  the  action 
for  the  vindication  of  his  father's  character. 

His  Lordship  then  went  through  the  Is- 
sues in  order,  and  stated  how  the  evidence  ap- 
plied to  each ;  and  that,  in  his  view,  some  of 
them  were  not  proved,  but  that  others  were 
proved ;  and  in  some  respects  they  were  ag- 
gravated by  statements  in  the  answers  to  the 
condescendence. 
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Walxse         The  Jury  inquired  if  damages  carried  costs. 
RoBXETsov.      LoED  Chief  Commissioner. — ^The  ques- 
tion of  costs  is  for  the  Court ;  hut  in  general 
damages  carry  costs. 

Verdict  for  the  pursuer,  damages  one  shil- 
ling. 


(SECOITD  CASS.) 

Walker  v.  Robertson. 

])unage8  to  a  This  was  an  action  of  damages  by  the  same 
ti^^of%eI  pursuer  against  the  same  defender,  for  de&- 
ceased&ther.    nation  of  the  kte  Mr  Walker,  after  his 

death. 

Defenoe. — ^Descendants  are  not  entitled 
to  damages  for  calumnies  against  their  prede- 
cessors, unless  it  applies  specially  to  the  de- 
seendants.  The  avenoients  as  to  what  was 
said  are  erroneous. 

V 

A  witness  called  for  the  pursuer,  was  ask- 
ed if  the  d^ender  was  reputed  wealthy  ? 
Lord  Chief  Commissioner.-^You  can- 
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not  get  a  &ct  from  a  witness  unless  he  knows  it     Waluk 
You  may  ask  the  witness  in  what  style  the  j^me^raoir. 
defender  lived,   hut  cannot    ask    as   to  his 
wealth,  unless  the  witness  kilows  it. 

The  Freshytery  Clerk  was  calleid  to  pro* 
duce  answers  hy  the  defender,  containing  the 
statement  complained  o£ 

Cockhum. — ^We  are  entitled  to  have  the 
petition  read,  to  which  this  is  an  answer. 

LoBD  Chief  Commissioner*— *-If  the 
matter  is  ad  idem,  you  are  right ;  hut,  sup- 
pose a  person  ingrosses  a  separate  paper  in 
his  answers^  that  does  not  entitle  you  to  have 
the  petition  read.  This  is  a  struggle  for  the 
reply,  which  cannot  influence  the  Court  The 
question  is,  whether  this  paper  is  to  he  giren  by 
them  now,  or  afterwards  by  you ;  and  to  decide 
this,  it  is  only  necessary  to  know  whether 
what  they  give  in  is  intelligible  or  not  vnth- 
out  it 

Loud  6iLLiES.«---This  is  not  the  ^nswer^ 
but  a  separate  paper  ingrossed  in  the  answer. 

Jeffrey,  in  opening  the  case^  regretted 
that  it  had  not  been  tried  along  with  the 
other,  and  stated~«The  aotion  is  relevant; 
TayliKT  V.  Swinton>  not  reported;  and  this 
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Walmxb,  case  being  sent  to  trial,  proves  it  relevant. 
BoBs&Tsoir.  There  never  was  a  case  in  which  more  ample 
reparation  ought  to  be  given.  The  defender 
having  overcom^  the  sense  of  the  sacredness  of 
the  office,  shews  his  malice,  and  that  offios 
ought  not  to  screen  the  individual. 

Cockburtif  for  the  defender. — ^You  are  not 
to  give  damages  to  punish  the  defender,  but 
can  only  ^ve  them  to  repair  the  injury  to 
the  pursuer.  I  admit  that  the  statements  are 
proved,  and  feel  great  difficulty  in  explaining 
them. 

The  pursuer  has  got  damages  in  the  last 
case  for  the  memorial,  and  is  not  entitled  to 
claim  them  again. 

This  daim  is  professedly  for  solatium  to 
the.  feelings  of  the  pursuer,  and  a  verdict  will 
do  this ;  but  the  case  is  brought  by  his  cura- 
tor, who  can  have  no  such  feelings. 

LoBD  Chief  Commissionee. — In  this 
case  you  have  a  very  short  duty  to  perform, 
as  you  have  only  to  say  what  amount  of  da- 
mages are  to  be  given  as  a  solatium  for  the 
injury  done. 

You  are  to  take  this  as  a  substantive  and 
distinct  case  from  the  other,  and  are  to  con- 
rider  whether  the  statements  were  not  such  as 
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ought  to  affect,  and  were  likely  to  affect  the  Walker 
feelings  of  a  son.  You  are  not  to  be  misled  by  robeetsok. 
the  statement  that  the  pursuer  must  prove 
pecuniary  loss ;  for  the  law  holds  that  a  person 
may  bring  an  action  for  an  injury  to  his  feel- 
ings,  and  money  is  the  only  reparation  which 
the  imperfection  of  oiu:  nature  makes  it  pos- 
sible to  give.  Even  a  matter  of  history  may 
be  a  subject  for  claiming  damages,  if  it  is  in- 
jurious to  descendants. 

It  is  said  the  costs  will  be  hard  on  the  de- 
fender if  you  ^ve  damages ;  but  that  is  for 
the  Court ;  and  you  are  to  say  what  is  the  so* 
latium  to  which  the  pursuer  is  entitled. 

Ho  evidence  having  been  led  for  the  de- 
fender, you  are  to  throw  aedde  the  facts  stated 
for  him. 

Taking  the  law  from  the  Court  that  sola^ 
tium  is  due,  you  are  to  say  the  amount. 

Verdict  for  the  pursuer^  damages  L.100. 

Moncrtiff,  Jtffrey,  and  Robertson^  for  the  Pursuer. 
Forsyth  and  Cockbum  for  the  Defender. 

(Agents^  Z>.  Wihmy  w.  t.  and  Forsyth  and  M^DougaU^) 
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July  18.  PORTEOUS  &  HqWII;  V.  BeQ^IP* 

Damages            P^MAGES  by  a  m^Xl  Wd  h\s  wif(3  for  fV39auU 
c]a^ned  for  as-         j  r.  x^  

sauit  and  bat-  and  battery. 

*®^'  IJefenp?,— The  ftctB  are  niM;  coarractly 

Rtptjfidt    The  pv«ier«  were  the  ajgresaars. 

<^  Whethe?*  en  or  about  the  18th  day  of 
<<  March  ISSl,  in  the  house  of  the  pursuer, 
**  in  X)alkeith9  the  defender,  Alexander  Beg- 
*^  ne,  did  violently  assault,  strike,  or  kidi, 
"  Robert  Porteous,  pursuer,  to  the  injury  and 
**  dwase  ef  the  sajid  puiBfies  3 

**  Whether,  on  or  about  the  said  18th  day 
^<  of  Mareh,  in  the  said  house,  the  defender 
^  did  violently  assault  and  strike  Marion 
'^  Howie,  pursuer,  to  the  injury  and  damage  of 
**  the  said  pursuer  ?  Or,  Whether,  at  the  time 
^<  and  place  aforesaid,  the  said  pursuers,  or 
f  ^  either  of  them,  first  assaulted  the  defender  ? 
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^<  J)fmt»e9  laid  at  LJOOO  to  eacb  of  the  fortxous  & 

cc  w  Howie 

Beokis. 

After  oalUng  several  witntsaes^  The  natural 

•7^€;^,  &r  the  pursuers,  stated^^Tbe  next  gJ^^Ip^ 
fvltness  we  intend  to  offer,  is  the  maid  ser*  ^^^ "  * 
vant  in  the  house.  She  will,  of  course,  he 
ohjeoted  to,  as  she  is  nieoe  of  one  of  the  pur*- 
suers,  hut  she  is  merely  the  natural  daughter 
of  a  sister,  and  there  is  here  a  penuria  tes- 
Hufit,  which  Stair,  Bankton,  and  Erskine, 
agree  in  holding  a  ground  of  exception. — 
gaods  I'.  M'Kinnon,  not  reported. 

Lqbd  Chief  Commissioneb.*— Mr  Jef- 
frey has^  with  candour  and  perspicuity,  stated 
the  situation  in  which  the  witness  stands,  and 
admitted  that  unless  there  is  a  penuria  tes^ 
tiium,  she  is  not  admissible.  Where  there 
were  several  witnesses  present,  unconnected 
with  the*  parties,  I  cannot  possibly  say  that 
this  is  a  case  for  relaxing  the  general  riile  by 
frhioh  she  would  be  rejected. 

Anoth^  witness  was  called  to  prove  the 
mture  of  ^  injury  suffered,  and  Mr  Jeffrey 
iptilMted  diat  he  iptended  again  to  offer  the 
fnf rvan^  as  a  witness. 

Lord  Chief  CoMHissiaN£B.--I  do  not 
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wish  to  interfere  bat  I  doubt  if  you  can  call 
evidence  of  this  sort,  unless  you  bave  some 
other  witness  who  can  prove  the  assault.  If 
they  are  called  with  the  view  of  making  the 
servant  admissible,  that  is  one  thing ;  but  if 
they  are  called  to  prove  the  extent  of  the 
injury,  it  appears  to  me  that  you  must  £ist 
prove  the  assault ;  and  I  submit  to  you  whether 
it  is  proved. 


Mr  Jeffrey  stated,  that  he  consida'ed  the 
assault  on  the  wife  poved,  and  was  allowed 
to  call  another  witness,  who,  in  the  course  of 
his  examination,  was  asked  as  to  the  pursuers' 
character.  This  was  oljgected  to ;  but  oo  a 
statement  that  the  intenticm  merely  was  to 
prove  the  pursuer  in  a  respectable  situatioi^^ 
his  Lordship  allowed  the  question. 


After  the  examination  of  this  witness,  Mr 
Jeffirey  again  tendered  the  servant  as  a  wit- 
ness, and  referred  to  Hall  v.  Otto,  VoL  I. 
p.  442. 

Lord  Chief  Commisisioner. — The  case 
referred  to  was  one  entirely  of  presumption ; 
and  the  situation  of  the  present  case  does  not 
appear  to  me  to  be  altered.  There  may  be 
something  to  go  to  the  Jury  as  to  the  woman, 
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but  I  do  not  think  suflSdent  on  the  other  part  Pobteo^s  & 
of  the  ease.  In  order  to  support  a  case  of 
assault,  there  must  he  proof  or  circamstances 
suffident  to  lead  to  the  inference  of  who  gave 
the  first  hlow ;  as  to  the  hushand^  I  do  not 
think  any  thing  is  proved ;  as  to  his  wife, 
there  is  the  evidence  of  the  hoy ;  and  Mr 
Moncreiff  may  observe  upon  his  evidence,  or 
such  part  of  the  case  as  he  thinks  right. 

(To  the  Jury.J^Were  this  case  in  the 
other  end  of  the  island,  I  should  have  no  dif- 
ficulty in  leaving  it  to  the  Jury,  without  any 
observations;  but  I  do  not  think  this  the: 
proper  course  here,  where  the  institution  is 
new. 

The  injury  in  this  case  was  very  considerable; 
but  before  considering  it,  we  must  ascertain 
who  committed  the  assault,  and  whether  it  is 
proved?  As  to  the  husband,  this  is  not  a 
case  on  which  the  Jury  can  dedde  by  pre- 
sumptions, as  there  was  a  witness  present, 
who  swears  that  the  husband  struck  first. 
As  to  the  wife,  there  is  a  balance  of  evidence. 
The  boy  swears  that  the  defender  struck  her 
first ;  but  he  is  a  single  witness.  As  there 
are  facts  and  circumstances,  it  is  proper  to 
submit  his  evidence  to  you ;  but  his  age,  and 
the  drcumstances  in  which  he  stood,  make 
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Bnm&sL»  fta  me  of  ofdiiidiiy  that  his  evidence  is  not  such 
HoDOE.      9s  will  be  taken  by  a  sensible  Jury»  in  opposi- 
tion to  the  other  evidenoe. 

Verdict—**  For  the  defender  <m  both 
**  Issues.** 


Jeffreff  and  Broumlee  for  the  Punmer. 
Monereijfwad  James  MiUerjun*  for  th^  Defender. 


PJLISXVT, 
LOBD  CBIEF  COKMI88IOKEB. 
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Panwges        Damaoes  against  a  commercial  a^rent  for 

against  a  com-  i  #»  5 

mercial  agent,   nOgloct  of  dutV. 
for  n^lect  of 
dutj. 

Defence.— The  defender  did  every  thing 
in  his  power  for  the  interest  of  the  pursuer. 
The  pursuer  cancelled  the  baigainl 

ISSUE. 

« 

"  It  being  admitted  that,  in  the  month  of 
<•  February  1820,  the  defeqder  undertook  to 


1621.  THE  JURY  COtET.  SSIS 


€€ 


^'  act  as  agent  for  the  pursuer^  in  the  disposal  BtrBtct,  &e. 
^'  of  a  quantity  of  pine  timber,  then  lying  at      hoL^a. 
"  Leith ;  and  that,  in  the  month  of  February     '^  r-^ 
^  aforesaid,  Messrs  William  HaU  and  Com- 
pany made  offer  to  the  defender^  acting  as 
aforesaid,  to  purchase  sixteen  thousand  four 
^  hundred  and  fifty-one  feet  of  the  said  tim- 
ber^ or  thereabouts,  at  the  price  of  one  shil- 
ling  and  sixpence  per  foot,  as  it  lay  on  the 
**  beach,  and  that  the  defender  liiade  this  of- 
"  fer  known  to  the  pursuer  ? 

'*  Whether  the  pursuer  intimated  to  the 
<<  defender  that  he  was  willing  to  accept  of 
^*  said  offer  ?  and  Whether  the  defender,  con- 
*'  trary  to  his  duty  as  agent  for  the  pursuer, 
<<  concealed  fit)m,  or  £uled  to  make  known  to 
the  said  William  Hall  and  Company,  the 
pursuei^s  acceptance  of  their  offer  aforesaid, 
^  to  the  loss  and  damage  of  said  piu*suer  ?'' 

A  witness  examined  on  commission,  had  incompetent 
been  asked  his  opinion  of  the  duty  of  an  agent ;  ^iSbn^ofa 
and  at  the  conclusion,  a  case  was  put,  and  the  J^e^dSy"  fa 
opinion  irf  the  witness  asked  upon  the  suppose  coi^erdai 
ed  ease. 

Lord  Chief  Commissioner.— What- 
ever  may  be  the  answer  to  the  first  question, 
I  sh^  tell  the  Jury  that  they  are  to  take  my 
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BuEKBi.,  fte.  q^mion  on  the  subjeot,  and  not  that  of  die 

witness.  I  shall  not  prevent  the  answer  given 
being  read,  but  the  second  question  is  what  we 
are  to  try ;  and  it  would  be  a  great  relaxa- 
tion to  allow  the  answer  to  be  read. 

Bobertson  opened  the  case,  and  stated. 
That  the  pursuer  had  employed  the  d^ender 
to  sell  a  quantity  of  timber,  and  directed  him 
to  accept  an  offer  made  for  it ;  but  he  con- 
cealed this  letter,  wishing  to  purchase  the 
wood  himself. 

Jeffrey. — ^The  question  whether  the  letter 
was  communicated  is  simple;  but  the  real 
question  is.  Whether  the  defender  is  liable  in 
damages  for  not  communicating  this  letter, 
which  was  not  an  acceptance  in  terms  of  the 
offer,  but  left  a  discretion  to  the  agent.  The 
damage  is  not  proved,  as  the  wood  was  sold 
privately,  and  even  at  the  time  of  the  sale 
others  were  ready  to  give  the  price  offered  at 
first. 

Cockburn — ^Said  that  one  fact  was  suffi- 
cient. Hall  and  Company  sent  repeatedly  to 
know  if  their  offer  was  accepted,  and  the  de- 
fender concealed  the  letter  he  had  received 
from  the  pursuer. 

Lord  Chief  Commissioner. — This  ques- 
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ti<m  arises  out  of  a  mercantile  transactioiiy  in  Bubbel,  && 
vrhich  an  agent  is  bound  to  diligence. 

The  admissions  in  the  Issue  are  most  pro- 
per ;  and  there  are  three  questions  on  which 
you  must  make  up  your  minds  before  return- 
ing your  verdict,  though  it  is  not  necessary 
that  you  find  them  separately ;  a  general  ver- 
dict for  the  pursuer  or  defender  will  be  suffi- 
cient* 

The  first  is.  Whether  Burrel  the  pursuer 
accepted  the  ofifer  of  Hall  and  Company  ?  On 
•  this  question  the  important  letters  are  two  by 
.  BurreL  The  first  is  not  an  acceptance ;  but 
the  defender  having  written  that  that  was  a 
house  d  undoubted  credit,  you  will  consider 
whether  the  pursuer's  answer  was  or  was  not 
an  acceptance. 

In  general  the  Court  construe  a  written  in- 
strument, and  the  Jury  take  the  direction  of 
the  Court ;  but  this  applies  more  properly  to 
cases  of  deeds  and  solemn  l^al  instruments, 
or  to  missive  letters ;  but  in  a  mixed  case  like 
the  present,  I  think  it  right  to  submit  it  to 
you,  merely  stating  my  views  on  the  subject, 
for  your  consideration.  You  will  therefore 
take  the  letters,  and  say  whether,  when  taken 
together,  they  can  bear  any  other  construc- 
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BuBREL,  Ac   iioUf  than  an  aooepkanee  of  Hall  and  Com^ 
HoDOE.      pany's  offer. 

The  second  question  is^  Whether  the  de- 
fender concealed  this  acceptance  from  HaB 
and  Company  ?  If  the  question  of  damage 
had  been  left  open,  concealment  might  have 
been  an  ^gravation  of  damage ;  but  in  the 
present  case,  it  is  merely  a  question  of  whe* 
ther  he  did  not  communicate  the  acceptance. 
The  whole,  in  my  opinion,  goes  to  shew  that 
the  communication  was  not  made ;  and  if  you 
come  to  this  conclimon,  then  the  third  ques- 
tion arises,  which  is  the  amount  of  the  da- 
mage. On  this  subject  there  is  no  a]^pMf- 
ance  of  any  vindictive  spirit ;  there  is  merely 
a  claim  for  the  difference  of  price,  and  the  ex- 
pence  of  seeking  a  market,  whidi  the  pursuer 
was  not  bound  to  do,  after  accepting  the  offer. 

V#r£ct-^*^  For  the  puesuer,  damages 
''  L.8O0^  Is.  stetling/' 

Cockimm  sad  Robertson  fdr  the  Purtuer. 
Jeffrey  for  the  Defender. 

(Agents,  Ro.  Paul  and  John  Youngs  s.  s.  c.) 
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Ballentine  V.  Ross.  sJpt  io. 

Damages  against  it  Collector  of  Excise,  for  Bamaf^ 
carrying  into  effect,  by  poinding  and  caption,  i^r^f  Ex-' 
a  sentence  pronounced  by  Justices  of  Peace,  ti^'i/forcra^ 
for  a  larger  penalty  than  was  authorised  by  a^JT^e^f^jL 
the  statute  29.  Geo.  Ill,  c.  68.  §.  93.  *^^^  of  Peace. 

Defence. — The  decree  was  regular,  and 
regularly  executed.  The  defender,  as  soon 
as  he  knew  of  the  incarceration,  gave  direc- 
tions to  liberate  the  pursuer,  and  offered  L.50 
as  amends,  in  terms  of  the  statute. 

ISSUES. 

**  It  being  admitted,  that  the  Justices  of 
"  the  Peace  for  the  county  of  Ayr,  on  a  com- 
"  plaint  by  Thomas  Ross,  defender,  founded 
•*  on  an  allegation  that  the  pursuer,  John  Bal- 
"  lentine,  contrary  to  the  provisions  of  the 
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Ballektzxs  ^'  statute  of  the  29th  of  George  III.  chap.  68, 
R0B8.       '^  §•  93.  had  had  pernicious  ingredients  with- 
**  in  his  entered  premises,  did,  at  Ayr,  on  the 
*'  15th  of  October  1818,  pronounce  a  decree, 
'*  dedariug  that  the  pursuer  had  incurred  a 
'^  forfeiture  as  for  one  penalty  of  L.lOO  ster- 
ling for  the  foresaid  ofience,  and  decerning 
against  him  for  the  same, 
1^^,  Whether  the  defender,  well  knowing 
'*  and  being  aware,  that  the  said  decree  was  for 
a  lai^er  penalty  than  the  penalty  authorised 
by  the  said  statute,  for  the  aforesaid  offence, 
did  by  himself,  or  those  acting  under  his 
authority,  carry  the  said  decree  into  execu- 
**  tion,  and  did,  in  virtue  of  the  same,  upon 
« the  24th  day  of  October  1818,  cause  the 
**  Barr  Miln,    and   the   machinery   thereof, 
**  whereof  the  pursuer  was  the  owner,  or  part 
"  owner,  with   the    snuff,    or   materials   for 
*'  making  snuff,  in  said  mill,  to  be  poinded, 
"  to  the  damage  and  injury  of  the  pursuer  ? 

The  following  Issues  were,  2d,  "  Whether 
"  the  defender,  well  knowing,"  &c.  "  did 
cause  the  pursuer  to  be  apprehended  and  in- 
carcerated in  the  jail  of  Irvine,  in  the  county 
"  of  Ayr  aforesaid,  and  there  detained,"  &c 
$dy  Whether  the  decree  was  carried  into  ef- 
fect, in  whole,  or  in  part,  for  the  defender's 
behoof.    4<)t,  **  Whether  the  defender,  well 
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"knowing,"  &c,   handed  ova:  tha  decree  to  Ballentike 
the  Supervisor  of  Excise,  or  other  officer,  to        aok 
be  pmt  in  force,  and  whether  the  officer  caused    ^"■^^v^ 
it  to  be  enforced,  &C.     5th,  Whether,  contra^ 
ry  to  the  faith  of  an  intimation  given,  the 
defender  did,  by  himself,  or  others,  execute 
the  poinding  within  the  time  specified.     6th, 
Whether,  after  the  intimation  given  by  the 
defender,  as  aforesaid,  the  decree  pronounced 
"  as  aforesaid,  was  executed,"  &c.     7th,  Whe- 
ther "  the  defender,  or  those  acting  under 
**  his  authority,  did  improperly  and  illegally 
'*  exclude  from,  or  refuse  to  admit  into  the 
mill,"  snuff-work,  to  the  loss,  &c. 

The  first  evidence  tendered  for  the  pursuer  m  imiges^ 

WaS  the  notice  Ot  action.  cer  of  Excise 

Menzies  and  3I'.VeiU  object—Proof  of  I^pri:^^ 
the  notice  is  necessary  under  the  statute  23.  acUonr^eWed 
Geo.  IIL  c.  70*  §.  32t ;  but  it  cannot  be  proved  ^/J^"''®  *^ 
under  these  Issues.     Our  admissions  do  not 
prove  it,  as  we  do  not  admit  it  to  be  conform 
to  the  statute. 

Jeffrey.'^^ThSs  being  an  objection  to  the 
regularity  of  the  action  under  the  statute^ 
ought  to  have  been  taken  in  the  Court  of 
Session.    The  fact  of  the  notice  is  admitted    ' 
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Ballentike  in  a  representation  and  condescendence  in  tbe 
Ross.      ^  Court  of  Session. 

Lord  Chief  Commissioner* — ^By  the 
argument  for  the  defender,  he  appears  to 
think  that  the  pursuer  is  in  a  dilemma,  and 
that  he  is  not  now  entitled  to  prove  notice, 
as  it  is  not  in  the  Issue ;  it  is  also  said  that 
the  notice,  if  proved,  is  not  conform  to  the 
statute. 

It  is  a  great  comfort,  that :  permanent  in- 
jury is  not  done  by  any  decision  pronounced 
in  the  hurry  of  a  trial ;  but  in  the  present 
case,  I  feel  no  difficulty,  and  think  there  is 
no  weight  in  the  objection. 

The  doubt  seems  to  arise  from  the  statute 
being  framed  in  reference  to  a  Court  differ- 
ently constituted  from  this.  The  real  mean- 
ing of  this  clause  is,  that  a  notice  being  ne- 
cessary to  entitle  the  party  to  come  into 
Court,  he  must  prove  it,  or  be  nonsuited.  In 
this  part  of  the  island,  there  are  two  juris- 
dictions, the  Court  of  Session  and  this 
Court.  If  notice  was  not  given,  this  is  a 
point  of  law  which  ought  to  have  been  stated 
in  the  Court  of  Session,  or  an  application 
ought  to  have  been  made  to  the  Jury  Court 
to  remit  the  case  back  to  the  Court  of  Ses- 
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sion,  to  decide  on  the  regularity  of  the  no-  BjaLCKTra x 
tice.  The  ohjection  not  havhig  heen  taken 
in  the  Court  of  Session,  I  must  try  the 
Issues  by  the  light  to  be  thrown  upon  them 
by  the  evidence,  and  counsel  on  both  sides 
must  judge  what  they  think  necessary,  to 
elucidate  the  case.  The  objection  is  taken 
on  the  narrow  groimd  that  the  notice  is 
not  mentioned  in  the  Issue.  I  am  not  to 
decide  whether  it  is  necessary  for  the  pur- 
suer to  produce  evidence  of  the  notice,  or 
whether  the  notice  is  objectionable;  but 
whatever  evidence  is  necessary  for  the  main- 
tenance  of  the  action,  must  be  competent 
to  elucidate  the  Issues.  This  evidence  hav- 
ing been  tendered  by  the  pursuer,  and  he 
thinking  it  necessary  to  elucidate  his  case, 
I  am  of  opinion  that  I  cannot  reject  it  on 
the  ground  stated. 


In  proof  that  notice  had  been  given,  the  ^  repreaenta- 

'        '  tion  in  the 

counsel  for  the  pursuer  wished  to  call  upon  Court  of  Ses. 

,  sion,   not  evi- 

tne  defender  to  produce  a  letter,  and  also  dence  against  a 
wished  to  read  from  a  representation  given  swerstoacon- 

/.      .  1       1   /»     J  '        descendence 

m  for  the  defender. 

M'NeiU. — The  letter  is  not  contained  in 
the  li6t  of  writings  to  be  produced  at  the 


are. 
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fiuiuMTms  tvfid.     The  reprai»tation  is  not  the  best 
Bofltf.      evidence. 

J^€jf. — ^The  proceedings  in  the  Court 
of  Sessioii,  though  they  may  not  prove  a 
fiwt^  still  they  prove  that  the  party  mado 
the  statements  contained  in  them. 

XjOBd  Chief  Commissionek^v^You  are 
trying  in  this  manner  to  help  out  a  pro<^* 
defeetive  through  your  own  negligence.  I 
am  by  no  means  prepared  to  accede  to  the 
general  proposition  that  every  thing  stated 
fi}r  the  pursuer  in  his  pleadings,  is  evidence 
agtinst  him,  though  I  have  no  doubt  that  it 
wpuld  be  so,  if  he  had  had  an  opportunity  of 
seeing  the  statement  before  it  was  given  into 
Court. 

There  is  no  doubt  that  the  best  evidence 
must  be  given,  unless  by  the  fault  of  the  de- 
fender that  evidence  is  wanting.  But  that 
cannot  be  said  on  the  present  occasion,  as  the 
pursuer  has  delayed  till  now  to  call  for  this 
document.  Tn  these  circumstances^  I  cannot 
aUow  either  the  letter,  or  a  statement  signed 
by  counsel,  and  which  the  party  may  not 
have  seen,  to  be  given  in  proof  of  the  fact. 

On  a  similar  objection  subsequently  taken 
to  the  answers  to  the  condescendence,  bis 
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Liorddiip  observed,  diat  they  were  in  a  dif-  BAi.»yvtirc 
ferent  idtuaticm  from  the  ai^meiiftative  paper       ^^ 
offered  in  proof  of  notice,  as  the  condieseend- 
enee  and  answers  vrare  the  soleimi  averments 
on  which  the  party  rested  his  ease. 

Cockbum  opened  the  case,  and  stated, 
that  the  defender  knew,  and  was  told  in . 
Court,  that  the  penalty  was  larger  than  the 
statute  authorised.  He  also  referred  to  Hut- 
dbiaon's  Justice  of  Peace,  Vol.  3.  p.  370,  and 
to  13.  Ch.  II.  c.  28.  §.  31.,  and  c.  24.  §.  45. 

McNeills  for  the  defender. — The  ddfender 
beliered  the  decree  a  good  one,  and  gave  it 
over  to  the  inferior  officer;  and  if  it  was  irrc* 
gularly  executed,  the  officer  is  the  person 
liable;  Sinclair  v.  M^Farlane,  19th  Nov.  17T0. 
Mor.  13,966.  The  only  question  is,  for  the 
imprisonment ;  and  the  defender  offered,  before 
the  action,  and  is  still  ready,  to  pay  L.60. 

Lord  Chief  Commissionek. — ^The  po* 
licy  of  the  revenue  laws  requires  that  officers 
should  be  protected  in  the  execution  of  their 
duty.  The  liberty  of  the  subject  requires  that 
the  persons  and  property  of  the  lieges  shall  be 
secured  from  wanton  injury. 

This  ma  a  complaint  against  the  pursuer 
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BALLxiTTnns-  for  an  offisnce  for  which  there  is  no  doubt 

that  L.50  is  the  penalty,  though  L.100  was 
awarded. 

This  is  purely  a  question  for  the  Jury; 
and  it  will  probably  be  better  to  make  a  re- 
turn upon  each  Issue,  as  that  will  shew  the 
'grounds  on  which  the  damages  are  given. 

The  two  first  Issues  depend  entirely  on  the 
opinion  you  form  of  the  defender's  knowledge 
of  the  proper  penalty.  On  the  4th,  it  is  said, 
the  mill  bein^  heritable,  could  not  be  poind- 
ed. We  are  not  here  to  determine  this  point 
of  law;  but  the  fact  appears  clear,  that  the 
mill  was  taken  possession  of,  and  that  the 
.    pursuer  was  imprisoned. 

It  is  said  that  the  judgment  awarding  tbjs 
penalty  was  good,  till  set  aside ;  but  when  an 
officer  gets  notice  that  a  judgment  is  errone- 
ous, I  cannot  say  that  he  ought  not  to  hold 
his  hand,  until  the  judgment  of  the  Superior 
Court  has  been  got  upon  it. 

On  the  4th  Issue,  you  will  take  into  con- 
sideration the  statement  in  the  answers  which 
I  admitted  vc&priTnafade  evidence ;  for  though 
I  cannot  state  it  to  be  as  conclusive  as  a  more 
solemn  admission,  still  it  is  matter  for  your 
consideration,  the  defender  not  having  brought 
any  evidence  against  it.    On  these  Issues, 
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therefore,  if  you  are  satisfied  that  he  knew  the  Ballektike 
judgment  to  he  erroneous,  and  that  he  acted     ^  Ross. 
against  his  knowledge,  you  will  give  damages, 
an^  then  the  3d  Issue  goes  to  enhance  the 
damages. 

This  is  an  important  question,  as  affecting 
the  collection  of  the  revenue,  and  the  liherty 
of  the  suhject.  Damages  ought  never  to  he 
vindictive;  and  I  will  go  farther,  and  say, 
that  they  ought  not  to  he  such  as  to  encourage 
actions  of  this  sort. 

Verdict — *'  For  the  pursuer  on  the  1  st,  2d, 
^  3d,  4th,  5th,  and  0th  Issues.  For  the  de- 
"  fender  on  the  7th.    Damages  L.150.** 

Jeffrey  and  Coekbum  for  the  Pursuer. 
M^NeUl  and  Menzies  for  the  Defender. 

,(A|{ent8,  James  Crawjbrdf  w.  8.  and  Z>.  Home^  w.  8.) 
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LOBB  CKtXr  CD] 


Stothabt  V.   Sm  J.   L.   Johkbtoke's 

Tkctstses. 


-Dtamgn     '    Damages  by  a  miller  against  his  laodloid, 

p^^tor  of  ft  for  not  implementing  the  conditions  of  tbe 

^^^rHHLJH^  lease,  and  causing  l^fal  diligence  to  be  exe- 
hisooDtiftct.     ^j^  f^y  ^|j^  yg^t^  ^jj^  |j^^  ^g  landknd, 

had  not  implemented  the  contract. 

Defence. — ^The  proprietor  did  all  that 
v^as  incumbent  on  him  under  the  lease. 

The  Issues  contained  an  admission  diat  a 
mill  and  20  acres  of  land  were  let  to  the  pur- 
suer, in  terms  of  an  offer  by  him,  and  of  the 
conditions  of  set  proposed  by  the  late  Sir  J. 
Johnstone.  The  questions  then  were,  Istj 
Whether  the  20  acres  were  to  be  adjoining 
the  mill  ?  and  Whether  the  defenders  fiuled  to 
put  the  pursuer  in  possession,  to  his  loss  and 
damage  ?  or  Whether  the  pursuer  agreed  to 
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aecept  of  80  aeres  m  the  vicinity  of  the  mUl,  (Str^YHAaT 
a»poisrted  out  by  Thomas  Jcdiustome?  and  simj.ii. 
Whether  he  took  possesakm  of  18  J  acres,  and  •^"^^Jg '* 
two  yeura  after  was  ctfered  61  more,  as  point- 
ed out  by  Thomas  Johnstone  ?  Sdy  Whether 
the  defender  hei^ame  bound  to  build  a  house 
at  the  mill,  and  to  repair  the  others  ?  and 
Whether  he  &iled  to  put  the  pursuer  in  pos^ 
session  of  the  house  for  two  years,  and  did 
not  put  the  others  in  pn^er  habitable  condi-^ 
lion?  9d  and  4<A  Related  to  the  thirlage 
of  certain  farms, — 5tk,  As  to  injury  to  the 
mill*d0m-— and  the  Qth,  7thy  and  8th^  were. 
Whether  in  the  years  1812, 1813,  and  1814, 
the  defender  applied  for,  and  obtained  seques. 
tration  of  the  pursuer's  crop  and  stock  for  the 
rent,  although  he  had  failed  to  implement  his 
agreement  with  the  pursuer. 

Besides  the  aetion  of  damages,  there  was  a 
declarator  by  the  trustees,  to  have  it  found 
that  they  had  implemented  the  contract,  and 
that  the  tenant  was  bound  to  pay  his  rent. 


.  The  first  piece  of  evidence  oflfered  for  the  An  extract  not 

received  as  evi- 

pursuer,  was  an  extract  of  the  articles  and  dence,  the  on. 
conditions  under  which  the  mill  and  a  num«  ^^inCou^ 
ber  of  farms  were  let, 
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Stotha»t        J^rey^  for  tfae  defeudeis,  objected. — ^This 
Sib  J.  L.     ^s  not  suffident  to  prove  the  tenor  of  the  ori- 
"rmuiXBEfc  *  gii^^  which  is  on  the  table. 

Whigham. — ^Ab  extract  is  evidence,  and 
they  do  not  say  this  is  forged.  If  they  wish 
for  the  original,  they  may  pioduce  it. — ^Rns- 
sel.  Form  of  Pro.  p.  32. 

Lord    Chief    Commissionbb. — ^This 
comes  forward  in  a  shape  that  is  often  extreme-  = 
ly  puzzling;  but  at  present  it  appears  to  bea 
struggle  to  make  the  defenders  produce  the 
original. 

In  the  Court  of  Session,  an  extract  is  fre- 
quently used  without  the  orifidnal ;  and  there, 
Lm  the  frequent  diets,  theylave  anopportu- 
nity  of  correcting  any  error,  by  calling,  for 
the  original ;  but  here  the  diet  being  peremp- 
tory, the  Court  must  decide  at  one  sitting. 

In  the  circumstances  of  this  case,  I  lay 
down  the  strict  rule,  that  the  original  being 
the  best  evidence,  and  being  in  the  power  of 
the  party,  it  ought  to  be  produced.  It  is 
said  this  is  a  production  by  the  defenders, 
and  ought  to  be  given  in  evidence  by  them. 
This  shews  a  desure  on  the  part  of  the  pur- 
suer to  withhold  it ;  and  as  there  may  pos- 
sibly be  some  error,  it  aj^pears  to  me,  that 
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receiving  the  extract   ^ould  be  admitting    stoTBAUT 
secondary  evidence.  sm  j.  l.  * 

JOEUr8T«VX'8 

TausTE^s. 

.,    A  witness  was  called  as  a  haver,  to  pro-  The^SurThas 
duce  a  writin^:.  p^^er  to  aUow 

JL  *  haver  to  pro- 

Jeffrey. — ^It  ought  to  have  been  produced  duce  a  writing 
eight  days  ago.  Act  of  Sed.  10th  Feb.  1816, 
§  3.  and  9th  July  1817,  §  1. 

LoBB  Chief  Commissioneb. — There  is 
an  exception  near  the  end  of  the  5  th  section 
of  the  act  last  mentioned,  under  whidh  this 
is  competent. 

.A  witness .  was  called  to  prove  the  hand- 
writing of  another  person  whose  name  was 
in  the  list  of  witnesses,  but  who  could  not 
attend. 

Jeffrey  objects.-^This  is  not  the  best  evi- 
dence.    If  the  witness  is  ill,   they  ought  to 
have  examined  him  on  commission. 
-    Whigham. — ^We  attempted  to  bring  the 
best 

:  Lord  Chief  Commissioner. — It  is  in- 
competent  to  admit  the  evidence  of  an  absent 
person,  even  on  a  certificate  on  sOuI  and  con- 
sci^ce  that  he  is  unable  to  attend.  The 
rule  is^  that  the  testimony  must  be  given  in 
presence  of  the  Court  and  Jury ;  and  the  ex- 
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S'TdTHARt 

V. 

Sill  J.  li. 
T&nstEEs. 


eeptions  Are  permanent  iofirmity,  or  hmig  be- 
yond the  jurisdiction  of  the  Court.  I  do  fiot 
say  that  no  relaxation  of  this  rule  has  taken 
plaiOe ;  but  it  is  our  determination  to  bring  it 
back  to  this.  If  you  mean  to  prove  &cts  by 
this  witness,  you  ought  to  have  moved  to  put 
off  the  trial ;  but  at  present  I  am  only  to  de- 
cide on  the  legality  of  the  question  put ;  and 
can  it  be  disputed  that  his  hand-writing  is  a 
l^al  matter  of  proof?  I  am  not  at  present 
to  say  whether  this  pap^r,  after  it  is  proved, 
is  to  be  admitted  in  evidence. 


X 


Circumstances       A  wituess  Called  for  the  puj!^uer  was  asked, 

in  which  parol  ^ 

evidence  was    ou  his  cross-examinatiou,  whether  he  had  any 

admitted^  al-  ••11 

though  a  bar-  Conversation  with  the  pursuer  as  to  the  bar- 
sain  wasin 
writing.  gam- 

Whigliam. — The  bargain  was  reduced  to 
writing ;  and  they  are  not  entitled  to  bring 
parol  evidence ;  Ersk.  4,  2,  19  ;  Kendal  and 
Co.  V.  Campbell,  18th  June  1766,  and  Max- 
well V.  Burgess,  28th  Jan.  1773;  Mor.  12,351; 
Clark  and  Callender  (in  this  Court) ;  Phil- 
lipps,  423  (2d  edit.),  (554,  5th  edit.) 

J"^^.-— This  is  competent  by  the  frame 
of  the  Issues,  to  explain  the  meaning  of  flex-^ 
ible  terms.  Geddes  v.  Wallace,  Bottle>  and 
Company, 
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This  writixig  is  not  suffictent  of  itself,  but     stotbary 
requires  possession  to  perfect  it.  Si^  j.  l. 

W'higham.'^The  Issues  do  not  prescribe  ^SteS!* 
the  means  of  proof.  Even  tb^  payment  df 
money  cannot  be  proved  in  this  manner ;  nor 
can  an  arbiter  be  called  to  explain  His  decree^ 
This  writing  is  the  foundation  of  their  action^ 
and  of  their  applications  to  the  Sheriff  and 
must  be  good  or  bad  m  totp. 

LoBD  Chief  Commissioner. — This  hav- 
ing arisen  on  cross-examination^  does  not  vary 
the  nature  of  the  question,  as  the  only  devia« 
tion  from  the  rules  of  examination  in  chief 
is,  that  you  may  lead  in  aross*examining. 

The  last  objection  has  been  very  aUy  and 
lucidly  argued ;  but  I  wish  to  lay  it  out  of 
view,  as  it  rests  on  a  technical  olgection  ;  and 
when  I  have  a  general  principle  to  go  upon, 
I  wish  to  avoid  deciding  on  technical  olgec- 
tions. 

The  question  is.  Did  any  thing  pass  be- 
tween Stothart  and  you  as  to  receiving  of  20 
acres  ?  and  if  it  goes  to  contradict  the  con- 
tract, it  will  be  difficult  to  receive  it.  But  in 
a  case  sent  in  circumstances  like  the  present, 
and  resulting  from  such  j^oceedings,  it  is  dear 
that  facts  and  circumstances  must  be  admitted 
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stoTHAKT     in  ievidence  to  explain  the  agreement  between 

Sir  J.  L.      the  parties. 

TausTE«"  At  present  I  throw  out  of  view  the  mean- 
ing of  the  term  adjoining.  After  I  h^ve 
heard  the  evidence,  I  shall  be  better  able  to 
direct  the  Jury  whether,  they  are  to  throw  it 
out  of  view  or  not. 

The  question  in  issue  is,  whether  it  was 
understood  and  agreed;  and  how  is  it  pos* 
sible  to  make  that  out,  except  by  proving  the 
transactions  of  the  parties.  In  order  to  shew 
the  original  transactions  of  the  parties,  I  think 
the  question  may  be  put,  and  that  the  inves- 
tigation may  be  so  conducted  as  to  shew  this 
without  admitting  incompetent  matter. 

It  was  then  objected  by  the  pursuer  that 
the  witness  was  incompetent 
.    LoBD  Chuef  Commissioner. — ^You 
waive  all  personal  objection  to  the  witness  by 
calling  him. 

^  At  an  after  stage  of  the  proceeding,  it  was 
proposed  to  pass  from  any  daim  on  one  point. 
LoBD  Chief  Commissioneb. — ^This  must 
be  so  arranged,  that  it  can  never  again  be 
brought  to  trial,  which  might  be  done  by  an 
agreement  to  submit  it. 
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When  Mr  Hamilton,  the  former  commis*     stotbart 
sioner  of  Sir  J.  L.  Johnstone,  was  called,  sie  j.  i.. 

Whigham. — He  is  inadmissible,  as  at  the  "^i^ustee^^ 
time  of  this  transaction  he  was  commissioner,  ^  ^^iJJJ^^ad. 
and  almost  sole  affent  for  Sir  John.     Reid  mittedwhohad 

*^  been  Commis- 

and  Gardyne,  10th  July  1813;   M^Alpine  sioner  for  the 

--.-.  iT-^  /•-kiTA  -w-ry       defender  at  the 

V.  M*Alpme,  2d  Dec.  1806,  M.  App.  Wit.  date  of  the 

1^        -  transaction   to 

iN  0.   4i.  \)Q  proved. 

ForsfflL-^He  is  not  agent  in  this  cause, 
and  has  no  interest  to  support  either  side. 

Lord  Chief  Commissioner. — There  is 
no  douht  he  is  admissible.  The  affairs  of  life 
could  not  go  on,  if  the  parties  to  such  trans- 
actions could  not  be  examined. 

A  letter  was  then  produced.  in  damages  for 

YM7T*    T  t*     A.         T*"!'  •  breach  of  bar- 

JVhignam  objects. —  1ms  was  a  previous  gain,  compe- 
communing,  and  cannot  be  brought  to  vary  Het'tTfe 
the  contract.     Gordon  v.  Hughes,  1 5th  June  Jhfb^S.  ^ 
1815,  reversed  March  1819. 

LoBD  Chief  Commissioner.—  Since  the 
question  was  first  agitated,  I  have  turned  it 
much  in  my  mind,  and  I  am  satisfied  that  I 
am  right  in  admitting  the  evidence,  and  I 
shall  therefore  state  it  to  the  Jury.  The 
whole  fallacy  of  the  argument  consists  in 
viewing  this  as  what  goes  to  the  reduction  of 
a  deed,  or  at  least  to  vary  it. 

'       2  m 
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Stotha&t        The  only  question  here»  is  a  question  of 

SiK  i.  L.      damage,  not  as  to  the  validity  of  the  oon- 

'"^ZVI^'  tract:  and  as  this  is  competent  under  the 

Issues,  I  think  it  ought  to  be  admitted. 

Whigham,  in  opening  the  case,  and  m  le* 
ply,  maintained,  that  the  pursuer  was  entit- 
led to  20  acres  adjoining  the  mill,  and  that 
he  had  proved  damage  by  not  getting  it. 

Jeffrey,  for  the  defender,  maintained  that 
there  was  no  ground  for  damages,  as  the  claim 
rested  on  a  quibble  on  the  word  adjoining; 
which  it  was  dear  was  not  to  be  taken  in  its 
strict  sense. 


Lord  Chief  Commissioneb. — ^After 
mcHre  than  13  hours  of  your  praiseworthy  at- 
tention to  this  case,  I  am  sorry  that  it  will  be 
necessary  for  me  to  detain  you,  by  going 
somewhat  into  detail ;  but  it  is  some  consola- 
tion, that  after  seven  years  litigation,  your 
verdict  will  be  such  as  to  put  an  end  to  this 
case ;  for  it  is  the  question  of  dam^^s,  not 
the  declarator,  that  is  before  you. 

There  has  been  some  discussion  as  to  the 
admissibility  of  part  of  the  evidence,  on  the 
ground  that  the  contract,  when  finally  settled, 
had  been  reduced  into  writing ;  but  the  ques- 
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*ion  here  is  not  whether  the  eemttact  was  STotiiAaT 
final  or  not,  or  proteitive  or  not ;  but  what  ,  Sir  j.  l. 
the  conception  of  the  party  was  of  his  right ;  TEtJSTEEs. 
Und  whether  he  has  suffered  damage^  It  is 
on  th^  two  first  Issues  that  the  weight  of  the 
case  depends. 

tie  word  ^djoining^  which  is  in  the  agree* 
ttient,  is  mtroduced  into  the  Issaes ;  and  it  is 
said  this  word  is  to  over-ride  the  offer  by  the 
pursuer,  and  that  it  means  adhering  to,  and 
round  about  the  mill ;  but  it  is  important  to 
observe,  that  up  to  the  date  of  the  summons 
for  damages,  this  was  not  the  construction 
put  on  it  by  the  pursuer. 

The  question  is,  whether  the  miller  took 
this  as  a  transaction  to  be  settled  by  Mr  John<* 
stone,  and  whether  he  accepted  of  it  as 
settled  by  him.  Mr  Johnstone  is  dead ;  and 
as  in  that  situation  it  would  have  been  com- 
petent to  prove  what  he  had  isaid,  so  it  was 
competent  to  prove  his  letter^  and  the  word 
near  is  employed  in  that  letter,  to  describe 
the  situation  of  the  ground. 

You  are  to  consider  the  letters  and  the  con- 
duct of  the  pursuer ;  and  fi-om  these  you  ate 
to  draw  the  conclusion  as  to  what  was  his  un^ 
derstanding. 

On  the  question  as  to  the   building   tbe 
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Stothaut    houses^  I  do  not  think  you  will  go  very  deep 

Sn  J.  L.     into  the  pocket  of  the  defender. 

Trustees.  \Lne  question  SL8  to  the  thirlage  appears  to 
me  a  very  minute  one;  and  the  evidence  a« 
to  the  injury  to  the  dam,  is  in  a  very  doubt- 
ful state. 

Whether  damages  are  due  on  account  of 
the  sequestrations,  depends  entirely  on  your 
opinion  on  the  two  first  Issues.  As  the 
sequestrations  are  regular,  •  the  only  claim  is 
on  account  of  using  diligence  for  the  whole, 
when  it  is  said  only  part  was  due. 

Verdict. — The  Jury  found  L.IO  damages 
on  account  of  the  pursuer  not  having  been  put 
in  possession  of  the  houses  in  reasonable  time; 
L.IO  on  account  of  the  insufficiency  of  the 
houses;  and  L.5  for  the  injury  to  the  mill 
dam.  They  also  found  that  he  had  hot  been 
put  in  possession  of  the  thirlage  of  certain 
farms ;  and  found  on  the  other  Issues  for  the 
defenders. 

Whigham  for  the  Pursuer. 

Forsffth  and  Jeffrey  for  the  Defenders. 

(Agents,  T,  Johnstone^  w.  s.  and  DaU/u  and  Innety  w.  s.) 
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There  had  been  an  order  given  for  expences 


STpTHAET 

V, 

Sia  J.  li, 

JOHNSTON£*S 

Tl^'LJSTE^S. 
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in  this  case,  and  the  accounts  were  taxed  by   December  3. 
the  auditor. 

Lord  Chief  Commissioner. — In  this 
case  there  were  two  actions,  and  Issues  upon 
each  went  to  trial.  Both  parties  were  actors, 
and  both  have  been  in  part  successful.  The 
one  party  has  succeeded  in  the  declarator,  ^xx^. 
the  other  has  partly  succeeded  in  the  action 
of  damages. 

When  one  party  brings  another  into  Court, 
and  that  party  is  unsuccessful,  having  caused 
the  expence,  he  is  bound  to  pay  it.  Thusi  if 
the  tenant  had  brought  his  action  alone,  he 
would  have  got  his  expences ;  or  if  the  land- 
lord had  brought  his  declarator,  he  would  have 
got  his.  This  is  the  natural  prima ^cie  rule, 
though  it  may  be  altered  by  circumstances. 
We  can  only  lay  down  the  principle,  and  must 
remit  to  the  auditor,  to  separate  the  expen^  Maj  i4.  &  23. 


according  to  that  principle.  inTnjoined 

actions  in 
which  each 

This  day  a  motion  was  made  that  decree  ^^^^^  s^}  ®^' 

•'  pences,  decree 

should  go  out  in  name  of  the.  agent,  for  the  ^^  ^^^^  ^^  *^^ 

"^  *^  agent  granted 

balance  of  the  accounts  of  expences^     This  only  for  the  ba^ 

lance  of  the  two 
accounts. 
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V. 


>pposed 


Sim  J.  L.     maintained  that  each  agent  was  entitled  to 
Trvsx^  *  decree  for  the  amount  of  his  account,  and  re^ 
ferenee  was  made  to  2  Bell  Com.  112,  and  to 
Smith  and  Gemmel,  9th  July  1802.    M, 
6257. 


LoBD  Chief  Commissionee, — ^This  case 
was  stated  to  me  when  sitting  alone ;  and  as 
it  appeared  to  me  to  involve  a  principle  of  very 
considerable  importance,  I  wish  it  to  he  Ailly 
stated  now,  when  the  Court  is  full. 

CocArfewm.— -The  simple  question  is,  whe* 
ther  the  agent  is  entitled  to  decree.  There 
is  no  doubt  that  the  practice  is  in  our  favour. 
Hr  Bell  is  mistaken  in  saying  that  the  right 
is  to  an  assignation  merely ;  the'  expences  be- 
long to  the  agent.  The  Court  held  in  Smith 
and  Gemmel,  that  bankruptcy  was  what  raised 
the  right  of  the  agent.  A  private  settlement 
by  the  parties  does  not  cut  off  the  right..— 
Bryson  v.  Hamilton,  17th  June  1813 — 
Hox  V.  Stewart,  3d  July  1818, 

Jeffrey. — ^We  admit  the  authorities  and 
principles,  and  that  a  party  is  not  entitled  to 
plead  compensation  on  a  separate  debt.  But 
the  specialty  here  is,  that  this  is  the  same 
case.     Agents   may,  on  the  principle  con-. 
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tended  for,  advance  money,  in  the  hope  of  re-  wcsuucxxvy 
covering  it  from  the  opposite  party,  which 
ought  not  to  be  encouraged. 

LordChi£fComhission£K. — We  should 
be  extremely  sorry  were  we  called  on  to  de- 
dde  upon  a  technical  rule,  in  qppodtion  to  the 
justice  of  the  case ;  but  here  the  teehnical 
rule  is  got  quit  of.  Here  there  is  a  case  with 
six  Issues,  and  three  are  found  for,  and  three 
against  the  party  applying ;  and  he  has^  on 
the  whole,  lost  instead  of  gaining.  The 
order  must  be  for  the  balance  of  the  ac* 
counts. 

LoBDS  PiTMiLLY  and  Gillies  expressed 
their  concurrence  in  opinion  that  the  order 
should  be  fdr  the  balance. 


DUMFBIES. 

PRXSEMTy 
LORB  CHIEF  C0MMI8SX0NEK. 


M^Cbacken,  &c.  v.  Peabson. 
Reduction  on  the  ground  of  death-bed. 


1821. 
>tember  14. 


Deathbed — 
Found  that  at 
the  date  of  a 
deed  under  xe» 
duction,  the 
grantervas  01 
of  the  disease 
of  which  he 
died;  but  that 
he  went  to,  and 
returned  from, 
the  public 
market  unaup* 
ported.. 
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M^Cracxjek^ 


€€ 


if 


ISSUES. 

*^  It  being  admitted,  that  on  the  27th  day  of 
*'  December  1819,  the  late  Robert  M'Cracken 
^'  subscribed  the  disposition  and  deed  of  set* 
**  tlement  in  process,  in  favour  of  the  defend- 
**  ers,  Robert  Jackson,  William  M*Kie, 
"  James  Young,  and  John  Kerr,  bearing 
'^  date  the  said  27th  December.     It  being 

also  admitted,  that  the  said  Robert  M^Crac- 

ken  died  on  the  28th  day  of  the  said  month 
"  of  December, 

"  Whether,  at  the  time  the  jsaid  Robert 
**  M- Cracken  subscribed  the  said  deed,  he  had 
*'  contracted  the  disease  of  which  he  died  ?  or, 

"  Whether,  on  the  said  27th  day  of  De-  ' 
^*  cember,  and  after  subscribing  the  said  deed, 
"  the  said  Robert  M*Cracken  went  to  the 
"  public  market  of  the  town  of  Dumfiies^ 
'*  and  returned  from  the  same :  And  Whe- 
'*  ther,  upon  the  said  occasion,  the  said  Ro- 
"  bert  MCracken  was  supported  ?" 


Dr  Maxwell,  a  witness  tot  the  pursuer, 
having  stated  that  he  had  been  informed 
that  the  late  Mr  MCracken  was  iU, 
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Forsytky  for  the  defi^der,  objects. — This   m^Chacmw, 


&c 


is  hearsay.  ^ 

Lord    Chief    Commissioner.— They     ^-^-r^ 

9 

cannot  ask  this  to  prove  the  fact  of  the  illn 
ness ;  hut  it  is  competent  in  reference  to  the 
opinion  given,  by  the  witness. 

Another  witness  was  asked  as  to  the  regu-  Parol  evidence 
lation  of  the  market  days  in  Dumfries.  ^re  i^uia. 

Lord  Chief  Commissioner. — ^Was  that  w  Teen  re- 
regulation  reduced  into  writing  ?  You  may  . JJiting"*^ 
cross--examine  him  to  this,  in  order  to  try  the 
truth  of  his  memory ;  but  if  it  was  reduced 
into  writing,  and  if  the  evidence  is  tendered 
for  the  piurpose  of  constituting  a  right,  I  can 
only  take  it  from  the  writing. 

Marshall  opened  the  case  for  the  pursuer, 
and  stated  the  grounds  of  the  reduction,  and 
that  the  exception  founded  on  in  this  case 
was,  that  the  deceased  went  to  market.  But 
this  was  on  a  Monday;  and  there  is  an 
act  of  Charles  II.  prohibiting  markets  on 
Monday. 

Forsythj  for  the  defender,  stated — ^The 
act  of  Charles  only  prohibits  large  markets. 
The  Act  Sed.  17th  February  1682,  shews 
the  meaning  of  the  law.     It  is  said  there 
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must  he  a  grant  <^  maricet ;  oomuetade  m4i:eft 
law  m  burgh,  and  every  day  is  a  market  for 
fish  in  Diux^siesL 

The  meaniog  cf  the  law  of  death-bed  is, 
that  the  persoix  should  go  to  a  place  of  com* 
mon  resort  for  buying  and  selling^-^Ersk*  B. 
S,  T.  8.  §  96. 

This  person  cannot  be  said  to  have  been 
on  death^bed,  as  he  was  ill  of  the  samedisesM 
fixr  twenty  years. 

Jeffirey.-^ln  this  c^se  there  is  no  dispute 
about  the  facts  proved^  imd  it  is  for  you  to 
draw  a  ccmdusion  fironi  them,  or,  if  you  prefer 
it,  to  return  a  special  verdict.  The  only  ques- 
tion is,  what  you  are  to  find  as  to  this  person 
being  at  market  and  unsupported.  Buying 
and  selling  in  the  open  air  is  not  enough  to 
constitute  a  market.  It  must  be  on  a  day,  and 
at  an  hour,  when  ordinary  dealers  are  entitled 
to  sell  within  the  burgh ;  and  it  is  in  evir 
dence  that  Wednesday  and  Friday  are  the 
market-days  in  Dumfries. 

In  this  case  he  went,  in  presence  of  pick- 
ed witnesses,  and  was  supported  in  the  s^nse 
of  law.  He  had  a  S&ck^  and  sat  in  tfte  shop. — 
Stair,  B.  4.  T.  20.  J  46. 

Lord  Chief  Coiimissioneb. — (To  ^ 
BofT.} — The  ^estioQs  of  whether  this  was  a 
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nadcet^  and  \i^ether  flitting  la  a  shop  U  at|N-  mcbjuues^ 

port  in  a  qiie^tion  of  de9l;]ii^b(^  aie  pu?e  ques^         » 

tiow  of  law.    If  this  i^  to  go  to  tbe  Jur y»  I 

must  direct  tbem  in  point  of  law ;  and  th^ 

iRFiU  ^ply  the  faQt3  to  the  law,  as  stated ;  or 

if  the  Bw  pM&r  it,  the  Juiy  may  find  a  «pe, 

cial  verdiiCt ;  and  with  that  view  I  have  noted 

the  &cts  as  a  scheme  of  a  spooial  verdict,  and 

ahajl  read  to  the  Jury  the  evidence  applieahle 

to  each. 

If  I  give  the  direction  in  point  of  law,  then 
a  Bill  of  Exceptions  can  he  tendered  to  the 
law  I  state ;  and  in  this  ease,  tl^  only  inoon-* 
v^ience  ie,«  that  it  forces  one  party  to  move 
the  question.  If  a  special  verdict  is  Ibund, 
the  ease  wUl  go  hacli^  to  the  Court  of  Session 
to  decide  the  law. 

Thpugh  I  think  there  would  have  bden 
much  weight  in  tike  argument  urged  by  Mr 
Jeffirey,  had  it  been  soon  after  the  time  of 
LK>rd  Stsit,  yet  I  &}d  there  are  two  cases 
W^jiiph  would  l^ad  me  to  state,  that  in  this 
4:;^  the  person  went  to  market,  and  unsup.- 
ported.  The.oa^es  ^fe  refiared  to  in  a  case 
tri^  in  thj^  Courlj  and  in  the  last  we  have 
th&Qpi^i(»i'2pid  d^i^ioit  of  Lord  Karnes,*^ 
Patterson's.  Ttust^s*  Vol  I.  p.  Tfi^-^Earl  of 
JUwebi^rryj,  &c^,  Vi  I^adto  M,  audD.  Fmmrosft 
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FxAmsoir* 


MK^MJLcwmt,  S4th  Nov.  17S6,  M.  aSSS ;  Laird  v.  S3rk-^ 
o.         wood,  9th  July  176S,  M.  SS15. 

I  do  not»  by  this  statement,  wish  to  create 
any  impression  as  to  the  decision  of  the  ques^ 
tion ;  and  I  am  aware  o£  the  force  of  Mr  Jef- 
frey's argumrat;  but  with  these  two  cases 
presented  to  me,  I  cannot  advise  the  Jury  to 
find  for  the  pursuer. 

On  the  question  of  support,  it  appears  that 
he  was  not  supported  by  any  person ;  and  the 
support  relied  on  I  do  not  consider  suffident 
to  warrant  a  verdict  for  the  pursuer. 

But  if  the  Bar  wish  it,  I  shall  state  the 
&cts  to  the  Jury,  in  order  that  they  may  find 
fL  special  verdict. 

The  Bar  on  both  sides  thanked  his  Lord- 
ship ;  but  stated,  that  they  were  not  in  a  si- 
tuation to  make  impartial  suggestions,  as  each 
would  of  course  advise  what  they  thought 
most  for  the  benefit  of  their  own  dient ;  and 
they  therefore  left  it  entirely  to  his  Lordship. 

Lord  Chief  Commissionek. — (To  the 
Jury.) — ^You  have  heard  what  has  passed; 
and  as  the  least  expensive  and  most  expedi- 
tious method  of  having  this  question  discuss- 
ed,  I  think  you  ought  to  fiiid,  That  this  per- 
son was  under  the  disease  of  which  he  died. 

On  the  dther  part  of  the  case,  my  opinioB 
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is,  that  he  did  go  to  the  public  market  of  M^Cbacxsit, 
Dumfiies.     You  must  therefore  find  that  he 
did  go  to/  and  return  from,  the  market,  if  you 
are  satisfied  of  the  fact  that  he  went  and  re- 
turned in  the  manner  described. 

With  regard  to  the  support,  the  evidence, 
I  think,  is,  that  he  was  not  suppc»i;ed  by  any 
person,  but  that  he  used  a  stick,  which  he  was 
accustomed  to  do.  Sitting  down  difiers  as  to 
the  effect  to  be  given  to  it,  when  a  person 
goes  on  purpose  to  render  his  settlement  valid. 
But  though  this  was  the  purpose  in  the  pre- 
sent case,  yet,  on  my  view  of  the  law  at  pre- 
sent, his  sitting  down  is  not  such  as  amounts 
to  support,  in  the  meaning  of  the  law  of  death- 
bed. 

Verdict — **  For  the  pursuers  on  the  first  Is- 
*'  sue,  and  for  the  defender  on  the  second  Is- 
"  sue,  in  both  its  branches.*' 


Jeffrey  and  MarehaU  for  the  Pursuers. 
Forsyth  and  </.  Henderson  for  the  Defender. 

(Agents,  Jafftet  H,  Rotty  w.  8.  and  John  Thorhumy  w.  E.) 
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Found  that  a 
deed  was  truly 
dated^that 
one  party  was 
of  sound  mind, 
*  and  not  labour*! 
ing  under  the 
disease  of  which 
he  died;  but 
that  the  sub« 
flcription  of  £he 
other  party  was 
not  genuine. 


REDtTCTioN  of  a  postnuptial  tontract  of 
tn^Tiage. 

ISSUES* 

•*  1st,  Whether  the  deed  in  process,  bear- 
'^ing  to  be  a  postnuptial  contract  of  mar* 
^riage  between  the  late  John  Harkness  in 
^Burilside  of  Poolmuir,  and  the  defender^ 
**  Janet  Burgess^  or  Harkness,  and  bearing  to 
<*  be  dated  the  12th  day  of  January  181  h 
**  was  subscribed  by  the  said  John  Harkness 
**  on  the  said  12th  day  of  January,  or  on  or 
"about  the  12th  day  of  February  1811,  oi 
**  upon  a  day  subsequent  to  the  5th  day  of  the 
*'  said  month  of  February,  and  within  60  days 
''  of  his  death,  which  is  admitted  to  have  taken 
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*^  place  on  the  5th  day  of  April  of  the  said 
^year? 

^  Sd^  WheOssr,  at  the  time  of  signing  the 
^  said  deed,  the  said  John  Harkness  had  coB''^ 
*'  tracted  and  was  labouring  undet  the  dis^ 
**  ease  of  which  he  afterwards  died  ? 

'*  Sd^  Whether  the  nameof  Janet  Burgess, 
'^  the  defender,  subscribed  to  the  said  deed,  i* 
*^  the  true  and  genuine  subscription  and  pro^ 
'^  per  hand*writing  of  the  said  defender ;  or 
*'  Whether  the  hand  of  the  said  dander  "MiS 
''  led  or  directed  when  die  made  the  said  «ub«- 
"  scription  ? 

'^  ^th.  Whether  at  the  time  the  said  John 
^*  Harkness  subscribed  the  said  deed,  he  was 
^*  of  a  sound  and  disposing  mind,  and  capable 
^*  Gi  understanding  his  affairs  ?'^ 


Haxxitcm 

V. 


Whigham  opened  the  case  for  the  pursuer, 
andadmitted,  that  when  regularly  executed, 
a  deed  was  the  best  evidence  of  its  own  date, 
and  that  for  a  long  period  it  was  incompetent 
to  examine  the  instrumentary  witnesses^  but 
since  1793)  that  point  has  not  been  mooted. 

Forsyth,  for  the  defender. — This  is  a  most 
important  question;  whether ^  solemn  deed 
is  to  be  cut  down  on  the  faith  of  the  slij^ery 
memory  of  witnesses. 
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HabkHsss 

V. 

Habkkbss. 


Jcffrei/. — ^This  is  decided  against  the  de- 
fender. 

Lord  Chief  Commissioner. — ^The  only 
thing  the  Jury  or  I  have  to  do  with,  are  the 
fects ;  and  you  have  only  to  apply  yourself  to 
the  proof  of  these  facts. 

Forsyth. — It  is  said  the  hand  was  led ;  but 
there  is  only  one  witness  to  this^  and  he  an 
instrumentary  witness,  which  is  incompetent  > 
1 540.  c  11 7,  and  1 68 1  .c.  5.  An  instrumen- 
tary  mtness  may  now  be  examined,  but  his  ere- 
dit  is  brought  in  question.  Frank  v.  Frank> 
8d  March  1795,  M.  16,824,  AS.  10th  June 
1 809 ;  Falconer  v.  Arbuthnot,  23d  June 
1750,  M.  16,759 ;  Bell,  Test.  Deeds,  p.  101 ; 
Setton  V.  tSetton's  Trustees,  VoL  I.  p.  0. 

Jeffrey. — There  are  here  substantially  only 
two  questions.  Whether  this  person's  hand 
was  led  ?  and  Whether  the  deed  was  signed 
on  1 2th  January.  It  is  said  an  instrumentary 
witness  swearing  against  his  subscription,  is 
infamous ;  that  is  a  fit  point  for  the  honest 
mind  of  a  Jury. 


LoRX)  Chief  Commissionjer. — This  is 
a  most  important  question  in  many  points  of 
view,  and  requires  minute  attention.  There 
is  no  doubt,  that  since  the  case  referred  to, 
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instrumentary  witnesses  may  be  examined*  Hakkness 
but  their  evidence  must  be  narrowly  examin.  haekxess. 
eA,  and  weighed  in  the  nicest  scales.  This 
observation  applies  to  a  great  part  of  the  case ; 
and  keeping  this  in  view,  and  that  we  have 
nothing  to  do  with  the  law  of  the  case,  we 
must  consider  the  Issues.  The  question  in  the 
first  is.  Whether  this  deed  was  signed  of  the 
date  it  bears  ?  and  if  you  are  of  opinion  that 
it  was,  it  will  take  the  case  out  of  the  law  of 
death-bed,  and  render  it  unnecessary  to  find 
on  the  second. 

This  date  is  impeached,  on  the  evidence 
of  the  instrumentary  witness ;  but  are  you 
to  take  his  loose  testimony,  that  he  does  not 
think  the  deed  was  signed  on  that  day,  (espe- 
cially when  he-  does  not  mention  any  other) 
to  cut  down  a  deed,  the  veracity  of  which  he 
certified  by  his  signature?  Are  you  to  be- 
lieve the  fact  correctly  done ;  or  are  you,  on 
such  evidence,  to  set  aside  a  solemn  instru- 
ment protected  by  the  legislature  ? 

On  the  second  Issue,  the  evidence  also 
appears  to  me  too  loose  to  be  rested  on ;  but 
if  you  go  along  with  me  on  the  first,  it  is 
not  necessary  to  make  a  return  on  this* 

The  fourth  Issue  Mr  Jeffrey  has  most  pro- 
perly given  up ;  but  upon  the  third,  the  evi- 
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HABEMSfs  den(»  wiU  reqpiiie  your  most  paiiaGdar  attea^ 
Haumcss.  tioDy  toasoertfdn  whether  this  was  her  geDuine 
sabscriptdoiiy  or  if  her  hand  was  led. 

This  womaii  is  stated  by  the  witnesses  to 
be  a  peraoa  not  in  the  haUt  of  writing^-^that 
.  on  one  occasion  she  attempted  to  write,  bat 
could  not ;  and  that  on  more  than  one  solemn 
occasion,  she  said  she  could  not  write ;  and 
this  is  evidence,  independent  of  the  ini^lxu- 
mentary  witness. 

If  you  are  of  opinion  that  the  instnunentary 
witness  is  confirmed  by  concomitant  dr- 
comstancesy  you  must  find  accordingly ;  but 
if  .there  is  doubt,  you  must  rest  on  the  so- 
lann  deed.  In  this  case,  I  do  not  think  the 
evidence  can  be  rejected  as  that  of  a  single 
witness,  there  being  &cts  and  circumstances 
in  support  of  it.  It  is  in  evidence  that  this  wo- 
man  since  wrote  her  name ;  and  it  is  stated, 
that  this  vras  given  to  the  agent  for  the  de- 
fisnder ;  and  that  if  now  produced,  it  would  shew 
that  this  is  not  her  writing.  You  will  consider 
this,  and  give  it  due  weight.  On  the  others 
I  have  expressed  a  clear  opinion;  but  that 
is  not  to  controul  you,  as  you  are  to  find  ac* 
cording  to  your  view  of  the  evidence. 

Verdict.—*^  The  Jury  found  that  the  deed 
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^^  was  executed  an  the  12th  January :  That  KiAavnoF 
**  John  Harkness  was  not  then  labouring  under  ^'^'^^^'^ 
*•  the  disease  of  which  he  died:    That  the     3J!^ 
^^name  Jauet  Bnrgdss  was  not  her  true  sub- 
*^  scription;  and  That  Harkness  was  of  a  sound 
**  and  disposing  mind/'  &e. 

J^jffrey  and  Whigham  for  th6  Ponaer. 
^orjryl&  for  the  Defender. 

(Agents,  ArcMbaid  Cra»/brdy  w*  s.  and  James  Smaily  w.  s.) 


JEDBURGH. 

PRESENT) 
LORD  CHIEF  C0MMIS8I0KElt« 


Marquis  of  Tweeddale  v.  Brot^*  issu 

SepLlSL 

An  action  of  damages  against  a  tenant^  for  Damages 
ploughing  during  the  last  year  of  his  lease,  nant,  fiw  mis. 
more  of  his  farm  than  he  was  entitled  to  have  ^fin^l^ 
imder  com  crop. 

D£F£NCE.-~A  denial  of  having  done  any 
thing  during  the  occupation  of  his  farm^  which 
entitles  the  pursuer  to  damages. 
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MAmauu  or 

TWXXDSALK 


ISSUES. 


€t 


€( 
*€ 


It  being  admitted,  that  the  &rm  of  Tul- 
lishill,  consisting  of  3000  acres  or  there- 
abouts, the  property  of  the  pursuer,  was 
held  by  the  defender,  under  lease  and  decree- 
"  arbitral  in  process,  up  to  the  term  of  Whit- 
sunday 18199  ^  to  the  houses  and  grass, 
and  to  the  separation  of  that  year's  crop  from 
the  ground,  as  to  the  arable  land, 
**  1st,  Whether  the  said  farm  was  a  pasture 
**  or  stock  farm,  with  the  exception  of  from 
*^  60  or  70  acres,  or  thereabouts,  usually  kept 
in  tillage? 

'*  2d,  Whether  the  defender,  in  the  last 
year  of  his  possession  of  the  said  &rm,  con- 
trary to  the  rules  of  good  husbandry,  and 
the  custom  of  the  country  upon  such  farms^ 
**  did,  besides  the  aforesaid  60  or  70  acres, 
'<  plough  up  from  90  to  100  acres,  or  there- 
*'  abouts,  in  different  parts  of  the  farm,  and 
'*  in  situations  injurious  to  the  future  cul- 
*^  tivation  of  the  farm  as  a  stock  farm,  to 
*^  the  loss  and  damage  of  the  said  pursuer? 

"  3  J,  Whether  the  defender,  contrary  to 
**  the  rules  of  good  husbandry,  and  the  cus- 
•'  torn  of  the  country  in  such  cases,  ploughed 


€( 
€€ 
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*^  up  the  whole  or  any  part  of  the  said  90  or 
••  100  acres,  without  having  previously  fold- 
^'  ed,  limed,  or  dunged  the  same,  to  the  loss 
*'  and  damage  of  the  said  pursuer  ? 

**  4ithf  Whether  in  the  last  year  of  his  pos- 
^^  session  of  the  said  farm,  the  said  defender, 
^'  contrary  to  the  rules  of  good  husbandry, 
'*  and  the  custoni  of  the  country  in  such 
^  cases,  did  take  a  white  crop  from  a  part  of 
'\  the  arable  land  in  the  said  farm,  which  had 
'*  borne  a  white  crop  the  preceding  year,  to 
^*  the  damage  and  injury  of  the  said  pur- 
^  suer  ? 

^'  Damages  claimed  L.2000/' 


Marquis  of 
tweeddale 


After  calling  several  witnesses,  the  pursuer 
gave  in  evidence  a  report  by  Mr  Tait,  under 
a  remit  from  the  Lord  Ordinary. 

Lord  Chief  Commissioner. — If  this 
report  is  founded  on  information  given  by 
others,  it  is  not  evidence ;  but  in  so  &r  as  Mr 
Tait's  opinion  is  founded  on  personal  inspec- 
tion, and  is  now  confirmed  by  him  on  oath,  I 
do  not  object  to  it. 

A  witness  was  called  to  prove  a  dispute 
similar  to  the  present,  and  a  decision  by  arbi- 
ters on  the  subject,  and  that  the  tenant  was 


A  report  made 
under  a  remit 
from  a  Lord 
Ordinary  not 
evidence. 


A  decision  by 
an  arbiter,  in  a 
case  not  proved 
to  be  similar, 
or  the  practice 
on  a  particular 
&rm,  not  evi- 
dence  of  the 
custom  of  the 
country. 
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Bmowir. 


MMMtkvuwf  pttd  for  not  plougliiiig  put  of  his  fium,  the 
vw         hst  year  of  his  lease. 
Jlfbitcr^2^^--Olij6ctB» 

liOBD  C91EF  CoMMissioKEB.*-^]^  they 
prare  that  the  lease  was  an  ofm  one,  and  &at 
file  ^Bsensnon  was  as  to  the  custom  of  the 
eoontry,  ibis  would  be  evidence;  but  nnkss 
this  is  don^  it  is  not  competent 

When  another  witness  was  caUed^and  ask* 
ed  what  proportion  of  his  fann  he  ploughed 
during  the  last  year  of  his  lease, 

LoBB  Chief  Commissionee. — ^I  am  un* 
willing  to  interfere  when  ilo  olgection  is  ta^ 
ken ;  but  really  you  ought  to  lay  a  foundation, 
by  provuig  that  there  was  a  discussion  as  to 
the  custom  of  the  country.  It  is  that  which 
makes  the  testimony  of  any  use,  and  unless  you 
prove  this,  the  presumption  will  be,  that  it  was 
the  agreement  of  the  parties  which  r^nkted 
the  matter. 

Cockbum  opened  the  cas^  and  stated  liie 
ori^n  of  the  action,  and  that  the  Issues  hare 
were  special,  and  to  go  back  to  the  Court  of 
Session ;  and  that  the  amount  of  the  damage 
was  the  only  question  of  any  difficulty. 

Jeffi'ey.-^The  only  damage  done  must  hp 
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to  the  inooming  teaant ;  and  we  have  alefcter  M4K<»uu<ir 
nom  mm,  rehevuig  us  firom  oamageB.  v. 

Chief  CoMMiS£iioN£B.-^Ho«r  do     ^^^\ 


you  shew  the  privity  of  the  Marquis  to  this? 

J^ffr€y.*-^\t  is  only  through  the  tenant 
that  he  can  suflfer  damage.  The  present  ac- 
tion is  not  to  fix  what  is  good  husbandly^  or 
the  wisdom  of  the  custom ;  hut  the  £ict  of 
what  the  custom  is.  By  the  custom^  the  dej 
fender  might  have  ploughed  twice  as  much 
as  he  did.  The  only  possible  expence  fiom 
being  detached  is,  that  an  additional  herd 
must  be  kept;  and  yet  a  witness  estimates 
the  damage  at  L.400. 

The  custom  as  to  two  white  cropsf,  is  more 
than  proved. 

Moncreiffi-^lt  is  said  there  ought  to  be 
fskvour  to  the  defender ;  but  though  that  is  the 
rule  in  a  claim  for  an  injury  to  the  feelings  of 
the  pursuer^  it  has  no  place  in  the  present  case^ 
which  is  an  injury  done  to  the  property  of  one^ 
for  the  emolument  of  another.  The  pursuer 
did  not  bring  the  proper  evidence  of  the  cus- 
tom of  the  country.  Instead  of  proving  that 
in  particular  instances  alaiger  proportion  was 
ploughed,  he  ought  to  have  brought  persons 
skilled  in  the  general  practice;  Brodie  t;. 
Mnrdpch,  7th  Feb.  1777-— M.  App.  Tack, 


$68  CASES  TRIED  IN  Sept.  18, 

MAmav»  OF   No.  3. — In  this  case,  though  there  Ynm  per- 
1WBCDDAX.E   jjjjggj^jj  j^  plough,  the  tenant  was  found  not 

^^^1^     entitled  to  a  way  going  crop. 

Lord  Chief  Commissioner. — ^It  is  a 
great  satisfaction  to  a  Judge  to  know  that  a 
question  of  this  nature  is  submitted  not  only 
to  an  intelligent  Jury,  but  to  those  who  have 
greater  experience  in  the  practice  of  this  part 
of  the  kingdom  than  he  has.  I  shall  there- 
fore state  results,  rather  than  go  into  detail  on 
the  different  Issues. 

On  the  first  Issue,  it  is  admitted  that  this 
is  a  stock  farm,  and  the'  first  question  is  the 
extent  of  the  cultivation  upon  it. 

This  is  merely  a  preliminary  question ;  and 

M 

it  is  on  the  three  following  Issuer;  that  the  da- 
Inages  depend.  There  is  some  contrariety  of 
evidence  as  to  the  quantity,  but  it  was  fit>m 
€0  to  90  acres  in  different  parts  of  the  farm ; 
and  the  pursuer  must  make  out  that  this  was 
contrary  both  to  the  rules  of  good  husbandry ' 
and  the  custom  of  the  country. 

On  the  evidence  for  the  pursuer,  it  appears 
to  me  that  there  is  a  prima  facie  case  made 
out,  that  it  was  contrary,  &g. 

In  the  third  Issue,  the  term  previously,  ac- 
cording to  my  view,  must  mean  the  year  pre- 
ceding ;  and  if  you  take  it  in  that  view,  I 
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conoeire  you  must  fifid  for  the  pirrsua^^  as  marquisof 
there  is  no  proof  of  folding  or  dunging  at     "^^^^^^^^ 
any  time ;  and  the  evidence  as  to  liming  does 
not  apply  to  that  year. 

On  the  fourth  Issue,  there  can  be  no  doubt 
of  the  fact  of  two  white  crops  having  been 
takea ;  but  some  of  the  witnesses,  even  ht 
the  pursuer,  approve,  and  others  disapprove 
of  this. 

You  will  consider  attentively  the  evidence 
as  to  the  quantity  of  ground  the  defender 
might  plough  according  to  the  custom  of  the 
country.  Four  of  the  witnesses  are  to  be 
thrown  out  of  view,  as  they  did  not  speak  to 
open  leases ;  five  otiiers  spoke  to  other  mat- 
ters, and  ten  to  the  custom,  only  one  of 
them  having  mentioned  the  rules  of  good 

husbandry. 

Custom  is  to  be  proved,  not  by  witnesses 
speaking  in  general  to  what  they  consider  the 
custom,  but  is  to  be  made  out  by  several  in- 
dividual and  unconnected  instances,  free  from 
any  agreement  of  the  parties. 

If  you  find  for  the  pursuer  on  all  the  Is- 
sues, you  will  then  fix  the  amount  of  the  da- 
mages ;  if  for  the  defender,  then  no  damages ; 
if  partly  for  the  pursuer,  and  partly  for  the 
jlefender,  then  of  course  you  will  modify  the 


^70  CASES  TBIED  IK  Sept;.  18, 

MAmauis  or  damages.    I  agree^  that  in  a  case  of  this  na* 
wEEDDALK.  ^^^^^  ^^  ^  moncy  witibheld,  the  puisaer  Is 

bcmnd  to  prove  loss;  but  I  do  not  think  he  is 
bound  to  fix  it  in  pounds,  shillings^  and  pence. 
I  cannot  agree  with  the  counsel  for  the  de* 
fender  that  no  damage  is  proved ;  for  it  has 
not  been  proved  that  the rentof  the  inoomiiig 
tenant  was  fixed  before  this  ploughing  took 
p^oe,  and  even  this  goes  to  the  deterioration  of 
thesoiL  Iftherentwassofixedfthereisnoevi* 
dence  that  he  has  not  since  got  anabatemenfc* 
How  you  are  to  discover  the  amount,  is  a  dif- 
fiarent  qnestion ;  and  I  have  no  hedtationin 
sayiilg,  that  I  think  it  would  not  be  proper^ 
vdthout  considering  the  dreumstances  of  the 
case^  to  give  Li.4(H),  which  is  the  only  sum 
we  have  had  proved.  If  part  of  the  Issues 
are  found  for  the  defender,  this  will  of  course 
diminish  the  sum. 

Verdict. — **  Finding  upon  the  first  Issue, 
^  that  the  &rm  of  Tullishill  was  a  pasture 
^  &rm^  or  stodc  fiirm ;  and  find  upon  all  the 
^  Issues,  a  verdict  fi)r  the  de&nder.'' 

Jlioncreiff'ukd  Cockbum  for  the  Pnniier* 
Jeffrey  and  Cunifigham  for  the  Defender. 

(AgenU,  Gibsotiy  Chrktiey  and  Wardlawy  w.  B.  and  James  ffay^ 
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7V££DD4UB 


JEDBUBGHt 

PRE8KNT, 
LOBD  CHISF  COMMIdSIOKSB, 


MaBQUIS  of  TwEEPDALE^  v.  KeEE.  1831. 

September  Id, 

A  DECLABATOB  tO  have  it  &imd  that  the  Finding  as  to 

old  channel  of  a  river  is  the  march  hetween  theo)uneaf  a 

two  neighhouring  proprietors ;  and  that  about  ^(^p^^ 
three  acres  of  ground,  situate  between  the  old 
and  new  channel,  belong  to  the  pursuer. 

Defence.-— Possession  beyond  the  mei- 
inory  of  m^n, 

ISStTESr 

I 

^  Istf  Whether  the  water  of  Kail,  admitted 
^  to  have  been  ori^nally  the  march  between 
^  the  lands  of  Grubbet,  the  property  of  the 
**  pursuer,  and  the  lands  of  Gateshaw,  the  pror 
**  perty  of  the  defender,  did,  at  a  period  withr 
"in  40  years  prior  to  23d  December  1819» 
^*  run  in  nearly  a  straight  direction  from  a 
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MAm^n  or   <<  point  marked  A  on  the  plan,  near  ^  place 
V.  **  called  Rushie-hole,  or  Rush-pool,  to  another 

**  point  marked  B  on  the  plan,  near  a  place 
^  called  Uhats-haughs  ? 

"2rf,  Whether,  within  the  period  afore- 
*^  said,  the  course  of  the  said  water  has  shift- 
^  ed  to  the  eastward,  wherehy  three  acres,  or 
**  thereabouts,  of  the  lands  of  Grubbet,  for- 
^  metl  J  situiated  on  the  east  side,  are  now  si- 
**  tuated  on  the  west  side  of  the  said  water  ? 

*'  Si/,  Whether  the  said  three  acres  of  land, 
^'situated  betwixt  the  former  and  present 
^  course  of  the  said  water  of  Kail,  have  been 
^*  possessed  continuaUy,  since  the  course  of  the 
^'  said  water  was  changed  as  aforesaid,  by  the 
^  pursuer  or  his  tenants,  by  pasturing  their 
/'  cattle  and  driving  their  carts  thereon  ? 

**  4thy  Whether  the  said  change  was  partly 
^  produced  by  the  improper  operations  of  Wil- 
*^  liam  Kerr,  the  brother  of  the  pursuer,  by 
**  putting  stones,  about  25  years  ago,  into  the 
**  bed  of  the  said  river  ? — Or, 

**  5th,  Whether  the  change  that  may  have 
'*  taken  place,  has  been  by  the  imperceptible 
*'  addition  of  soil  to  the  bank  of  the  river  on 
•♦  the  defender's  side  ?** 

On  an  Inae  as 

by  one  indivi-      lu  the  courso  of  the  cvideuce^  ,a  question 

dual,  the 

Court  will  not 

^ow  evidence  as  to  another,  for  the  purpose  of  having  the  fiict  indorsed. 
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inras  put.  Whether  Gilbert  Kerr  placed  fllones  Mamdvs  m^ 
in  tne  river  r  „. 

Cockbum,  for  the  defender,  objects. — ^Both 
l^iUiam  and  Gilbert  possessed,  and  we  were 
prepared  with  evidence  to  meet  the  operations 
of  William, 

Jeffrey t  for  the  pursuer. — ^The.  &ct  of  put- 
ting in  stones  was  the  only  thing  they  had  to 
meet ;  and  there  is  no  fair  ground  of  olgee- 
tion,  if  their  predecessor  put  them  in. 

Lord  Cuisf  Commissionee. — The  ninth 
section  of  the  Act  59.  Geo.  III.  c.  35.>  was 
intended  to  prevent  parties  from  losing  the 
benefit  of  facts  of  great  importance,  which 
might  come  out  in  the  course  of  the  evidence. 

This  occurred  in  Lord  Fife's  case  (See 
Vol.  I.  p.  110.),  where,  in  the  course  of 
the  evidence,  a  fact  came  out  as  to  his 
acknowledgment  of  the  subscription,  of  such 
importance,  that  it  might  have  decided 
the  question.  It  was  therefore  thought  of 
importance  that  the  Court  should  have  the 
power  to  indorse  such  facts;  but  this  was 
never  intended  as  a  licence  to  prove  facts  of 
which  the  opposite  party  had  no  notice.  This 
brings  the  case  to  the  question,  What  is  the 
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MiuumtiMr  kroe?  He  Issues  aw  drawn  fiom  tihe  oon- 
o.  desoendence  of  the  party ;  and  in  the  prepara- 
tion of  them,'  the  parties  have  frequent  op- 
portunities of  making  corrections.  In  tiie  Is* 
sues  80  prepared^  the  name  of  WUUam  Ken 
stands ;  and  I  am  of  opinion  it  cannot  be  al- 
tered. It  is  dear^  then,  that  I  can  only  ad- 
mit this  evidence  on  tiie  ground  tilat  the 
question  is,  Whether  stones  were  put  by  any 
body  ?  At  first  the  averment  stood,  that  die 
stones  were  put  in  S5  years  ago ;  and  if  ibe 
Issue  had  been  in  tiiese  terms,  the  evidence 
would  have  been  admissible ;  but  by  stating 
a  name,  the  pursuer  may  have  thrown  the 
other  party  off  his  guard,  and  led  him  to  in- 
quire only  as  to  William.  I  am  therefore  of 
opinion,  that  a  specific  question  being  put 
as  to  a  particular  person,  that  question  can- 
not be  generalized,  and  that  allowing  this 
would  tend  to  injustice  and  surj^se* 

If  I  am  wrong,  the  mode  of  redress  is  by 
Bill  of  Exceptions  on  the  terms  of  the  Issu^ 
and  my  judgment  rejecting  the  evidence. 

A  tenant  of  a  A  witncss  having  stated,  tiiat  if  the  pur- 
^t^.  soer  sooceeded.  ihe  gtound  would  form  part 
rf thJfeS^  of  his,  the  witness's  fiinn. 
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Cockbmnohjecto — ^He  has  an  interest ;  and  iCA&auuov 
if  there  is  any  point  fixed^  it  is  that  interest  "'^^'^^'* 
disqualifies. 

Moncreiffl'^It  is  hard  to  be  dq^rived  of 
tihe  best  evidence  (as  he  and  his  father  lived 
upon  the  spot),  for  so  inconsiderable  an  in- 
terest ;  and  it  is  not  clear  that  he  would  not 
have  to  pay  additional  rent 

LoBD  Chief  Commissioneb.— It  seems 
admitted  that  he  has  an  interest ;  and  if  he ' 
has  an  interest,  the  amount  is  of  no  omse- 
quence,  and  cannot  be  answered  by  the  use- 
fulness of  the  evidence. 

Moncreiff  opened  the  case,  and  stated  the 
&cts,  and  maintained  that  the  defender  must 
prove  the  change  to  have  been  imperceptible* 
The  pursuer  will  prove  that  it  was  perceptible, 
or  at  least  that  the  river  having  changed 
from  one  line  to  another^  the  change  must 
have  been  perceptible. 

Cockbum^  for  the  defender. — ^We  admit 
that  the  river  formerly  ran  in  nearly  a  straight 
direction ;  and  it  is  proved  that  a  quantity  of 
land  is  fiituate  between  that  line  and  the 
present  course  of  the  river. 

If  a  river  changes  its  course  by  a  sudden 
burst,  or  by  a  visible  lump  being  torn  from 
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MAEQun  or  the  bank  and  carried  to  the  opposite  side,  die 
wsiuDDALx   gy^^jjj^  jjj^y  |jg  followed.    But  if  the  change 

is  by  gradual  eating  from  the  one  side,  which 
aU  rivers  are  doing  every  moment*  the  pro- 
prietor is  not,  either  in  law  or  reason,  entitled 
to  follow  the  ground. 

On  the  third  Issue  their  proof  is  against 
them,  and  on  the  fourth  they  have  led  no  evi- 
dence. 

The  last  is  the  great  subject  in  dispute  ; 
imd  it  is  said  imperceptible  is  not  a  proper 
term ;  but  we  could  not  find  a  better.  By 
using  that  term,  it  was  not  the  intention  to 
enquire  whether  the  change  was  such  as  could 
not  have  been  discovered  by  a  microscope ;  ^ 
but  whether,  in  common  sense,  the  detrition 
on  one  side,  and  the  addition  to  the  other, 
was  perceptible.  The  witnesses  state,  that 
this  change  was  not  produced  by  a  sudden 
burst,  or  avulsion,  or  artificial  operation ;  and 
therefore  it  could  only  be  in  the  manner  we 
state. 

Lord  Chief  Commissioneb. — The  coun- 
sd  for  the  defender  has  relieved  us  firom 
trouble  on  the  two  first  Issues ;  and  on  them 
you  tnay  find  generally,  unless  you  think  any 
thing  special  has  been  proved.    The  third  Is- 
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sue  affords  subject  of  consideration,  and,  un-  MAaauis  op 
der  the  terms  of  it,  the  pursuer  was  bound  to 
prove  that  he  pastured  the  ground,  and  drove 
carts  on  it  continually.  The  evidence  is  in 
your  recollection ;  and  the  material  fact  is,  that 
the  defender's  cattle  pastured  this  ground, 
and  that  he  turned  off  the  cattle  of  the  pur- 
suer's tenant.  As  to  carts,  there  is  no  proof 
of  any  being  driven,  but  there  is  some  proof 
as  to  the  appearance  of  tracks. 

On  the  4th  Issue  you  must  find  for  the  de- 
fender, as  the  pursuer  has  failed  to  prove  what 
lie  undertook,  and  it  is  of  no  consequence 
whether  that  arises  from  the  evidence  being 
in  law  inadmissible,  or  from  his  having  made 
au  improper  statement. 

It  is  vain  at  this  period  to  regret  the  term 
used  in  the  5th  Issue,  as  it  cannot  now  be 
^tered.  In  the  language  of  law,  this  is 
termed  alluvion,  and  the  difficulty  was  to  find 
a  proper  translation  of  this  term. 

The  term  imperceptible  cannot  be  strictly 
and  critically  applied  to  this;  but  I  think 
you  are  entitled  to  take  it  in  a  general  sense, 
and  to  hold  that  the  addition  was  impercep-* 
tible,  unless  the  contrary  has  been  proved.  Is 
there  then  any  proof  of  avulsion^  of  a  tearing 
away  ?     In  considering  whether  it  could  have 
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Ma&quis  of  been  by  imperceptible  addition,  you  will  keep 

in  mind  the  period  of  time  within  which  this 
took  place,  and  whether  this  does  not  afford  a 
presumption  that  it  was  by  more  sudden  tear- 
ing ?  On  the  other  hand,  you  have  a  witness 
proving  that  this  was  by  gradual  wearing ;  and 
if  this  is  sufficient  to  satisfy  you,  then  I  think 
you  are  safe  to  find  that  this  ground  was 
formed  by  gradual  and  imperceptible  addi- 
tions. 

If  you  return  a  verdict  of  this  sort,  there  is 
no  harm  in  stating  that  there  was  no  imper- 
ceptible addition  of  soil,  but  that  there  has 
been  a  gradual  wearing  away  of  the  opposite 
bank. 


Verdict.—"  The  Jury  found  on  the  first 
*^  and  second  Issues  for  the  pursuer ;  on  the 
third,  that  the  three  acres  of  ground  have 
never  been  possessed  since  the  change  of 
the  river,  by  the  pursuer  or  his  tenants,  by 
pasturing,  &c. ;  on  the  fourth  Issue  for  the 
"  defender ;  and  on  the  fifth,  that  the  change 
"  of  the  river  has  been  gradual  and  imper- 
**ceptible." 
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Moncreiff'Bnd  Jeffrey  for  the  Pursuer. 
Cockbum  for  the.Defender. 

(Agents,  GtifOfi,  Chnttky  and  WardUewy  w,  s.  and  Brodie  and 

Imlach.) 
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PRESEKT, 
LOEDS  CHIEF  C0MMIS8IONE&  AND  GILLIES. 


Simpson  v.  Liddle.  I821. 

Beoember  3. 

Damages  assessed  for  wrongous  imprison-*  Damages  as. 

1.  sessed  for  ap- 

*"enu  prehending 

and   irapnsdn* 
ing  the  pursuer 

Defence.— The  diligence  was  legal,  and  ]^y^nceoii 
no  improper  use  was  made  of  it. 


ISSUE. 

'^  It  having  been  decided  by  interlocutor  of 
the  Court  of  Session,  bearing  date  6th  July 
'^819,  and  now  final  in  that  Court,  That  the 
"  defender  was  not  entitled  to  do  personal  di« 
**  ligence  against  the  pursuer,  on  a  certain  bill 
of  cfKchange,  produced  in  process,  for  L.630, 
dated  the  17th  June  1815,  payable  on  the 
"  17th  day  of  February  1816 ;  drawn  by  the 
*^  defender  upon  the  pursuer  and  one  Thomas 
^'Mowat,  and  by  them  accepted;  and  that 
^*  the  said  defender  is  liable  in  damages  to  the 
'^  pursuer,  for  having  done  diligence  thereon. 


« 


580  CASES  TRIED  IN  Dec  3, 

SiMpaoy  ^*  What  loss  and  damage  has  been  suffered  by 
"  the  pursuer,  in  consequence  of  the  defender 
*^  having  caused  him  to  be  apprehended  and 
**  imprisoned  in  the  jail  of  Lanark,  on  the 
^'  19th  day  of  June  1817;  and  therein  de- 
*'  tained  until  the  23d  or  24th  day  of  the  said 
**  month,  in  virtue  of  letters  of  caption,  raised 
**  upon  the  said  bill  of  exchange,  at  the  in-^ 
^^  stance  of  the  said  defender  ? 
**  Damages  laid  at  L.IOOO.'' 

The  pursuer,  along  with  Thomas  Mowat, 
accepted  a  bill  for  L.630,  drawn  by  the  de- 
fender. The  defender  afterwards  agreed  to 
purchase  a  property  belonging  to  Mowat,  and 
to  hold  the  L.6.S0  as  part  of  the  price.  Some 
delay  occurred  in  making  out  the  conveyance 
by  Mowat ;  and  the  defender  raised  diligence 
on  the  bill,  and  incarcerated  the  pursuer. 

In  damaijes  for      ^  witucss  Called  for  the  defender  was  ask- 

illegal  impri- 
sonment, in-     ed    whether  he,  the  defender,  was  a  harsh 

competent  to 

prove  the  cha-  man  ? 

racter  of  the         _  ^  ^  -. 

defender.  LoRD     ChIEF    COMMISSIONER. — I    Very 

much  doubt  if  this  is  evidence,  as  we  are  here 
trying  the  question  as  to  the  act  done,  not  as 
to  the  character  of  the  man. 

Another  witness  being  called  to  the  same 
point, 
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Lord  Chief  Commissioner.— I  cannot  simpsoit 
sit  here  and  allow  incompetent  evidence  to  be  liddle. 
produced.  If  this  was  a  prosecution  for  a  cri- 
minal act,  the  character  of  the  defender  would 
be  in  issue ;  but  in  the  present  case,  the  ques- 
tion is  as  to  the  act  done,  and  to  ascertain  the 
damage;  and  how  can  the  character  of  the 
defender  aggravate  or  diminish  the  damages? 


Fullarton  opened  the  case  for  the  pursuer, 
and  stated  the  origin  of  the  case,  the  inter- 
locutor of  the  Lord  Ordinary,  and  that  pro- 
bably the  defender  used  this  as  a  means  of 
compelling  Mowat  to  proceed. 

Sairdf  for  the  defender,  admitted  that  the  AVhendamw^es 
Jury  must  find  damages,  but  contended  that  by  the  Court 
Is,  was  too  much,  as  Mowat  was  guilty  of  competent' to" 
tergiversation.  atu^ 

LoBD  Chief  Commissioner. — In  fact  S'".1***'"!I! 

that  none  were 

the  Issue  is  the  damage  which  arose  from 
the  imprisonment.  The  pursuer  gave  some 
evidence  as  to  the  transaction  with  Mowat ; 
and  so  far  as  it  goes  in  diminution  of  damages, 
it  may  be  quite  right  in  you  to  found  on  it. 
But  if  this  is  to  go  the  length  of  overturning 
the  interlocutor  of  the  Court  of  Session,  I 
ought  to  have  stopped  it  sooner ;  for  though 
you  said  you  was  not  to  impugn  the  judgments 
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SiMFsov     yet  the  argument  and  evidence  opened  by  you 

LiBDLK.     appears  to  me  to  impugn  it.    The  judgment 

^"V^^    goes  on  the  principle  that  the  transaction  with 

Mowat  was  res  inter  alios. 

TheCourt^tnd      Sttird.—I  am  entitled  to  state  every  dr* 

not  the  Jury,  .  •        j-     •      .•  ^-      *•  ^ 

decide  whether  cumstauce  m   oimmution  or   extinction^  of 

nominal  da*        3  •      1     ■■ 

,iuige«  eany     damages^  as  even  nommal  damages  carry  ex- 

^^****  pences. 

LiOBB  Chief  CoMMissiONEB^*-*-That  is 
not  a  question  for  the  Jury,  and  therefore 
ought  not  to  be  stated  by  either  party.  There 
have  been  cases  of  nominal  damages,  where  ex- 
pences  have  been  given,  but  they  are  except 
tions  to  the  general  rule. 

Jeffrey,  for  the  pursuer — ^The  matter  stat- 
ed on  the  other  side  is  irrelevant.  The  de- 
fender had  action  against  Mowat,  to  compel 
performance  at  the  time  he  used  diligence 
pgainst  the  pursue;. 

LoED  Chief  Commissionee.— ^Evid^ce 
has  been  laid  before  you  of  the  situation  of 
the  pursuer,  and  also  of  the  temper  of  the 
defender.  This  last  is  not  fit  for  your  consi- 
deration, as  the  question  is,  what  the  pursues 
has  sufficed ;  and  this  cannot  be  affected  by 
the  temper  of  the  defender,  whether  it  is  haish 
or  the  reverse.    Much  of  the  evidence  for 
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the  defender  goes  to  shew,^  that  what  was  done  Sikpsok 
was  necessary,  and  that  it  produced  the  effect  liddle. 
of  getting  a  conveyance  to  the  property. 
That  evidence,  I  conceive,  goes  to  impeach 
the  judgment  of  the  Court  of  Session,  and  is 
not  to  he  considered  by  you,  but  is  put  out 
of  Court  by  the  final  interlocutor  of  that 
Court.  We.  must  hold  that  interlocutor  as 
containing  a  finding  that  the  defender  hav- 
ing entered  into  the  transaction  with  Mowat, 
a  third  person  was  no  longer  entitled  to  de- 
mand the  amount  of  the  bill  from  the  pursuer. 

In  every  case,  it  is  usual  to  claim,  as  da- 
mages, a  much  larger  sum  than  is  expected ; 
and  in  this  case  Mr  Jeffrey  has  limited  his 
demand  to  L.500.  Without  wishing  to 
take  this  question  out  of  your  hands,  I  men- 
tion it  that  you  may  not  be  misled ;  as^  were 
you  to  give  the  sum  now  demanded,  it  would 
be  very  like  what  the  law  calls  vindictive  da- 
mages. 

You  will  consider  the  actual  loss  suSbred 
by  the  pursuer,  which  appears  to  me  very 
trifling.  The  uneasiness  of  mind  and  public 
disgrace  suffered,  is  the  great  question  here. 
This  must  differ  in  the  drcumstances  of  every 
ease,  and  the  compensation  ought  to  be  con- 
sidered with  composure,  and  without  being 
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KiTCHxir     inflamed  by  what  may  have  been  ^  stated  by 
FisHsm.     counsel. 

Verdict — ^**For  the  pursuer,  damages  L.lOO 
**  sterling/' 

Jeffrey^  and  FuQarion,  for  the  Ponuer. 
Baird,  for  the  Defender. 

(Agents,  J<^n  SomervUie^  juiu  and  Tfumtat  RutseLj 
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Dec  5.  Kitchen  i;.  Fisher. 

1^1676  found  -Ak  action  against  the  master  of  a  vessel  for 

master  of  a  the  price  of  a  quantity  of  ivory,  and  other 

L  damages^  goods  Said  to  havc  been  sold  by  him  on  a 

Sf'^a^J^Jy  voyage  to  Africa  and  the  West  Indies,  and 

^  ^^^^'  also  for  damages. 

Defence.— The  allegation  is  false  and 
injurious. 

ISSUES. 


t*  It  being  admitted  that,  in  September 
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1806,  the   brig  Rachel  of   Liverpool,   of     kitcuex 
which  the  pursuer  is  or  was  owner,  and      fisher. 
^^  John  Blackburn  was  master,  sailed  from 
•'  Liverpool  on  a  trading  voyage  to  the  coast 
•*  of  Africa,  and  from  thence  to  the  West 
Indies,  and  back  to  Liverpool;  and  that 
the  said  John  Blackburn  having  died  in 
**  the  course  of  the  voyage,  the  defender,  then 
^'  first  mate,  succeeded  to  the  command,  and 
*^  took  the  management  of  the  said  vessel 
**  and. cargo,— and  it  being  farther  admitted, 
^*  that  the  said  vessel  arrived,  under  the  de- 
^'  fender's  charge,  as  aforesaid,  at  the  Island 
"  of  Princes,  on  the  coast  of  Africa, — ^Whe- 
**  ther  the  said  defender  did  convey,  or  cause 
^*  to  be  conveyed,  on  shore,  at  the  said  island, 
a  quantity  of   rumalls,   or  of  India  and 
Manchester  goods,  or  gunpowder  and  stores, 
a  part  of  the  cargo  of  said .  vessel,  and  the 
"  property  of  the  pursuer,  for  which  the  said 
**  defender  received  value  to   the  extent  of 
**  L.200,   or  thereabouts ; — And,   Whether 
f'  the  said  defender  has  failed  to  account  for 
^*  the  proceeds  of  said  goods  to  the  pursuer  ? 
^^  And  it  being  admitted  that  the  said  ves- 
"  sel  afterwards  proceeded  on  her  voyage,  and 
'*  arrived  at  Barbadoes,  in  the  beginning  of 
f*  the  year  1807>  and  soon  afterwards  sailed 
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'^  for  Liverpool* — Whether  the  said  defender, 
having  the  command  of  said  vessel,  and 
charge  of  her  cargo,  as  aforesaid,  during 
her  stay  at  said  island,  or  upon  her  voyage 
^  homewards,  did  convey,  or  cause  to  be  con* 
**  veyed,  on  board  a  vei^l  called  th$  Active, 
'*  of  which  one  Thomas  Taylor  was  master, 
a  quantity  of  ivory,  amounting  to  five 
tons  or  thereabouts,  the  property  of  the 
**  said  pursuer,  for  the  value  of  whidi  he, 
*'  the  said  defender,  never  accounted  to  the 
<^  said  pursuer  ? 

''  Schedule  of  sums  claimed  by  the  pur- 
^  suer : — L.2800,  as  the  value  of  the  ivory ; 
^^  L.200,  as  the  value  of  the  goods  disposed 
of  at  the  Island  of  Princes ;  together  with 
interest  upon  both  of  said  sums  respective- 
ly.   L.3000  of  damages. 


incompeteDt  The  first  witness  having  stated  that  the 
roi^^iLnce*"  ofBocrs  o£  vcsscls  Sailing  to  Afiica,  were  for. 
written  in-       bidden  to  trade  on  their  own  account;  and 

8tructions  to  .  ' 

the  mastera  of  that  a  receipt  was  usually  taken  firom  than, 

tradingyesselk  *-  ^ 

containing  an  obligation  to  that  effect. 

Lord  Chief  Commissioner. — ^If  the  in- 
struction was  verbal,  or  if  it  was  a  custom 
of  trade^  it  may  be  competent  to  prove  it  in 
this  manner ;  but  if  it  was  entered  in  the 
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sbip's   articles,  then  they  ought  to  be  pro-  kitchek 

cLuced.      The  receipt  must  necessarily  have  fishzh. 

been   in   writing,    and  therefore  the   parol  ^^•nr**' 
statement  as  to  it  is  not  evidence. 

The  witness  was  afterwards  asked  if  he  had  Adocumentre. 
lately  found  an  account  current  between  Cap-  ing  been  pro- 
tain  Blackburn  and  the  pursuer.  days  he&X  a 

Ckrk,  for  the  defender.— -We  object  to  the  ^"^ 
question,  and  to  the  production.     The  docu- 
ment was  not  communicated  to  us ;  and  the 
witness  refused  to  produce  the  paper,  or  to  be 
examined  on  commission  as  a  haver. 

GrcJuum. — ^We  wish  to  produce  the  ac- 
count, to  shew  the  quantity  of  ivory.  We 
tried  to  produce  every  paper;  but  this  was 
accidentally  found  after  the  examination  of 
the  witness  under  our  commission. 

The  witness  being  examined  by  the  Court, 
stated,  that  the  document  had  been  found 
about  a  week  ago,  and  communicated  to  the 
agent  for  the  pursuer. 

LobdChibf  Commissioner. — If  we  had 
not  an  express  rule  of  Court,  I  should  be  dis- 
posed  to  allow  the  production  of  the  docu. 
ment.  But  the  rule  is  laid  down  in  the  flth 
section  of  the  Act  of  Sederunt,  &th  July  1817 ; 
wd  4he  exception  to  this  i^i^  when  an  affidavit 
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is  made  mentioning  the  paper  ivhich  the  wit- 
ness refuses  to  produce.  There  is  then  a  dis- 
cretion given,  but  here  it  does  not  appear 
from  the  deposition,  that  this  document  was 
called  for,  or  that  there  was  any  refusal  to 
produce  it. 

It  might  be  hard  to  say,  that  whai  a  party 
finds  a  document  within  the  time  limited  by 
the  Act  of  Sederunt,  that  he  shall- not  be  en- 
titled to  give  it  in  evidence ;  and  perhaps  the 
Court,  in  such  a  case,  might  be  disposed  to 
relax,  and  hold  it  as  a  casus  omiasus  in  the 
Act  of  Sederunt.  But  to  induce  them  to 
grant  this  relaxation,  there  must  be  perfect 
bona  Jides  in  the  conduct  of  the  party ;  and 
he  ought,  on  the  document  coming  to  his 
knowledge,  to  communicate  it  to  the  agent 
for  the  opposite  party. 

In  the  present  case,  the  communication  not 
having  been  made,  I  cannot  admit  the  docu- 
ment. 

Thedeciara.         The  puTsuer  had  been  apprehended  on  a 

tionofaparty  ,..    ..      y.  .  j    -^ 

apprehended     meduatw  jugo^  Warrant ;    and  it  was  pro- 
JtoyS^t?  warl'^  posed  to  lay  before  the  Jury,  his  declaration 
re^^iS^t""    emitted  at  that  time. 
against  him.  CferA?.— This  declaration  was  got  from  the 

defender  under  an  illegal  waiTant,  and  when 
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'  he  had  no  one  to  advise  with  as  to  the  com-  kitchex 
petency  of  the  questions  put  to  him.  The  fmher. 
pursuer  is  not  entitled  to  profit  hy  his  own 
wrong* 

Cockburn. — It  is  quite  clear  that,  as  I 
•might  prove  the  verhal  statements  made  by 
the  pursuer,  so  it  is  competent  to  produce  his 
declaration  when  judicially  examined. — 1  Phil- 
lips, p.  88.  shews  this  to  be  competent  in 
England,  and  there  is  nothing  pecuUar  on 
this  subject  in  the  law  of  Scotland. 

IjObd  Chief  Commissioner. — If  this 
case  is  to  rest  on  the  general  principle,  there 
<^n  be  no  doubt  on  the  subject.  It  is  clear, 
that  the  declarations  of  a  party  are  to  be  re- 
ceived, and  to  go  to  the  Jiiry^  and  that  the 
Jury  are  to  consider  the  credit  due  to  the 
admission.  If  the  admission  is  in  common 
conversation,  it  may  be  so  slight  that  little 
importance  will  attach  to  it ;  but  if  the  ad- 
mission is  of  a  more  solemn  nature,  then 
it  becomes  of  importance,  and  is  very  mate- 
rial evidence. 

Is  then  this  declaration  a  species  of  proof 
that  makes  it  an  exception  from  the  general 
rule  ?  It  is  said  it  was  obtained  by  a  fraud 
upon  the  law.  I  cannot  try  that  question 
without  going  into  the  nature  of  a  meditatio 
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KiTCBcir    jv^(B  warrant,  which,  nittiiig  here,  I  have  no 

.  FitRKB.      right  to  do. 

^^  l%is  declaration  may  have  been  made  in 

such  circumstances  as  to  make  it  of  little  im- 
portance; but  still,  bdng  the  declaration  of 
the  party,  I  see  nothing  to  take  it  out  of  the 
general  rule. 

If  I  could  discover  any  thing  peculiar  in 
the  law  of  Scotland  on  this  subject,  making 
it  incompetent,  I  would  reject  the  declara- 
tion. 

The  deposition      The  first  witucss  Called  for  the  defender 

of  ft  witness  ex-  i^v  •      ^  •*  jii_ 

aminedoncom-  nacl  been  exammecL  on  commission ;  and  be- 
eeil^  be^~  forc  he  was  examined  in  Court,  his  deposition 
Sn^l^S.   was  cancelled. 

On  cross-examination,  the  witness  was  asked 
whether  in  1818  he  had  any  conversation  on 
the  subject  of  this  dispute  with  a  person  of 
the  name  of  Johnston. 

.  Lord  Chief  Commissionee. — The  wit^ 
ness  may  tell  us  what  he  said  to  Johnston, 
but  cannot  prove  what  Johnston  said. 

Some  time  after,  it  was  suggested  that  this 
was  incompetent  by  the  law  of  Scotland,  and 
ought  not  to  be  taken  as  evidence ;  to  wjiich 
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it  was  answered,  that  the  objection  came  too     Kitch«k 
late.   ^  FisBEB. 

Lord  Chief  Commissioner. — ^I  certain*  "^  i  "-^ 
ly  did  admit  this  on  the  supposition  that  it 
was  competent  for  Mr  Cnningham  to  call  a 
witness  to  contradict  him.  I  am  sorry  if  any 
fact  has  been  illegally  obtained ;  and  if  that . 
has  happened,  it  is  right  that  it  should  still 
be  withdrawn. 

It  was  afterwards  proposed  to  call  evidence  in  damages  for 
to  prove  the  good  character  of  the  defender,      of  property,  in. 

•r  ^^  ^-^  -m  competent  to 

Lord  Chief  Commissioner. — K  you  prove  the  »)od 
shew  me  that  this  is  the  law  of  Scotland,  I  S^.**** 
siiall  admit  it ;  but  it  was  only  two  days  ago 
that  I  laid  down  the  reverse.  But  you  are 
entitled,  as  a  &ct,  to  prove  that  he  has*been 
in  the  employment  of  one  person  ever  since 
this  transaction. 

Cockbum  opened  the  case,  and  stated  the 
fects,  and  said — The  main  fact  was.  Whether 
this  dilapidation — this  theft,  took  place  ?  and 
to  shew  that  it  did,  he  would  prove  that  ten  . 
or  eleven  tons  of  ivory  had  been  put  on  board ; 
and  that  only  two  and  a  half  were  brought 
home. 

Clerky  for  the  defender,  said,  this  was  an  at- 
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tempt  by  perjury,  to  swear  away  the  character 
of  a  respectable  and  careful  shipmaster — ^that 
no  fault  was  found,  but  the  books  were  ap- 
proved of  at  the  end  of  the  voyage — that 
the  pursuer  had  not  acted  with  common  fair- 
ness. 

Cockhum — Maintained  that  the  defender 
had  not  proved  the  case  stated.  No  proof  had 
been  brought  against  the  pursuer's  witnesses ; 
and  if  what  they  swore  was  £dse,  it  was  a 
monstrous  conspiracy,  supported  by  perjury ; 
and  that  the  defender's  evidence  had  made  his 
case  worse. 


Lord  Chief  Commissioner. — ^This  case 
has  now  occupied  many  hours,  and  I  have 
no  doubt  that  you  have  attended  to  it  with 
anxiety.  This  feeling  must  in  some  d^ree 
be  excited  by  every  case,  but  especially  by  one 
where  there  is  contrary  evidence. 

In  this  case  the  only  point  of  law  is  one 
«trajudickd  relating  to  the  competency  of  proving  what  a 
ifwitoewl*  ^^  witness  had  previously  stated  to  others.  Soon 
withdrawn        after  the  institution  of  this  Court,  this  ques- 

from  tneconsi-     ^  . 

deration  of  the  tion  arosc,  and  on  that  occasion,  when  I  was 

assisted  by  Lord  Pitmill  y,  it  was  decided 
to  be  incompetent,  and  the  evidence  was  re- 
jected (See  Vol.  I.  p.  49-).     If  the  incompe- 
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tency  of  the  evidence  had  been  suggested  to  Kitchxx. 
me,  I  trust  I  should  have  had  sufficient  re- 
collection to  have  rejected  it ;  but  now  I  can 
only  express  a  hope  that  it  has '  not  made  an 
impression  on  you ;  and  as  it  was  illegal,  you 
ought  as  far  as  possible  to,  exclude  it  from 
your  consideration. 

Where  there  is  contrariety  of  evidence,  as 
on  the  present  occasion,  the  case  is  peculiarly 
within  the  province  of  the  Jury ;  but  I  shall 
make  such  observations  as  may  assist  you  in 
coming  to  a  correct  conclusion.  The  great 
£ftct  relates  to  the  ivory ;  and  probably  if  the 
transaction  at  Princes  Island  had  sfood  alone, 
the  action  might  not  have  been  brought.  But 
that  transaction  is  of  importance  here,  where 
the  question  is  as  to  the  correctness  of  the 
witnesses ;  for  if  you  find  them  incorrect  as  to 
that  teansaction,  you  will  naturally  carry  this 
forward,  and  presume  them  incorrect  as  to  the 
other ;  but  if  you  find  them  correct  as  to  the 
first  transaction,  you  will  presume  them  also 
correct  as  to  what  took  place  at  Barbadoes. 

J^t  Princes  Island  two  casks  were  sent  ott 
shore,  but  the  contents  are  not  proved,  and 
there  is  no  reason  to  presume  that  the  goods 
sent  in  return  were  not  of  equal  value.  If 
the  master  took  dollars,  that  was  trading ;  but 
the  witness  only  saw  something  in  a  handker- 

2  p 
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chief,  which  appeared  of  the  si;Ee  and  shape 
of  coin. 

With  respect  to  the  ivory,  Bkckbiim's 
letter  states  that  there  were  3000  lbs.  on 
board,  but  he  does  not  say  it  was  his  comple- 
ment ;  and  a  witness  swears  that  a  large  ca- 
noe  came  afterwards.  In  considering  the 
evidence  with  regard  to  what  took  place  at 
Barbadoes,  you  will  attend  to  the  dream- 
stance,  that  if  the  statement  is  false,  it  must 
combine  conspiracy  and  perjury,  but  if  true, 
that  the  transaction  is  stated  to  have  taken 
place  during  the  day,  and  in  sight  of  the 
crews  of  both  vessels. 

His  Lordship  then  stated  the  different  cir- 
cumstances from  which  the  Jury  must  judge  as 
to  the  probability  of  the  truth  of  the  testimony. 
And  having  read  an  answer  by  the  master 
of  the  vessel  into  which  the  ivory  was  said 
to  have  been  carried  at  Barbadoes,  to  an  in- 
terrogatory under  a  commission,  his  Lordship 
observed,  that  either  he  or  the  witnesses  for 
the  pursuer  must  be  perjured,  as  they  were  di- 
rectly opposed. 

Verdict — "  For  the  pursuer,  damages 
*•  L.1767." 

Cockbum  and  Jamet  Graham,  for  the  Pursuer. 
Clerk  and  CuninghAm,  for  the  Defender. 
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V. 
FlSHXA. 


Cunivgham  moved  for  a  rule  to  shew  cause     ^sST 
why  there  should  not  be  a  new  trial ;  on  the  j^^^  and 
ground,  Ist^  of  the  verdict  being  contrary     v^^lL/ 
to   evidence;   Scf,    of  misdirection;   incom-  a  new  trial 
potent  evidence  having  been  admitted,  and  ^  of  justice 
competent  evidence  rejected ;  the  Jury  being  ^^n  J^J^f^  ^y 
allowed  to  take  into  consideration  the  parol  *^^  ^"^  *"*^ 
proof,  when  it  was  established  that  there  was 
written  evidence  (the  trade-book,  which  comes 
in  place  of  the  bill  of  lading),  which  ought 
to  have  been  produced. — Stair,  B.  iv.  T,  42, 
$.1,2,  p.  708,  709,  and  715. 

Lord  Chief  Commissioner. — The  log- 
book was  not  produced.  This  objection  was 
not  stated  at  the  trial ;  but  as  you  did  state 
generally  the  insufficiency  of  the  evidence,  you 
may  hold  it  as  taken  then.  It  was  proved 
that  this  book  was  not  to  be  found,  and  then 
proof  was  given  of  the  facts ;  and  we  must 
be  very  cautious  in  a  matter  of  this  kind,  as 
all  cases  would  be  better  tried  after  the  de- 
fects have  be^n  discovered  at  a  first  trial. 

Cwningham. — ^We  also  plead  res  noviter, 
viz.  the  document  offered  by  the  pursuer  at 
the  trial. 
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LoBD  Chief  Commissioner. — ^That 
was  not  admitted,  because  you  objected  to  it 

Cf^ntn^Aom.—* Tbis  was  an  EngUsh  voyage, 
and  tbe  statute  of  limitations  cuts  off  tbe 
right  of  action*  The  parol  evidence  was 
procured  in  an  objectionable  manner,  by  of- 
fering a  reward,  and  there  was  gross  contra- 
diction.  Fabrilius  v.  Cock,  3  Burrow's  Rqp. 
1771*  The  pursuer  lias  not  thrown  all  the 
light  on  the  sulgect — ^Nonis  v.  Freeman,  S 
WiL  88;  Grant  on  New  Trials,  188;  Swin- 
nerton  v.  Marquis  of  Stafford,  3  Taunt  91. 

Lord  Chief  Commissionee. — ^In  the 
circumstances  of  the  case,  W0  s^all  gnmt  the 
rule  to  shew  cause.  This  case  I  considered 
one  of  contradictory  evidence,  and  I  took  pains 
to  shew  the  Jury  the  matters  of  fact  and  the 
circumstances  to  which  they  ought  to  direct 
their  att^tion.  The  Jury  then,  as  was  tfadr 
.  duty,  balanced  the  evidence,  and  gave  their 
verdict* 

In  England,  when  there,  is  contrary  evi- 
dence, and  reason  to  suppose  that  there  has 
been  false  swearing,  the  general  rule  is  to 
leave  it  to  the.  Jury.  There  are^  however, 
exceptions  to  this ;  and  in  the  present  case, 
where  there  are  many  circumstances  to  make 
it  possible  that  justice  has  not  been  done, 
we  are  of  opinion  that  the  question  should 
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undergo  further  investigation.   What  Mr  Jiis-      kitch en 
tice  BuUer  says,  appears  to  me  extremely  ap-      Fisher. 
plicable  to  this  Court,  viz.  that  nothing  tends      """^""'^ 
more  to  the  due  administration  of  justice  than 
liberality  in  granting  the  rule  to  shew  cause 
for  a  new  trial. 

If  the  parties  are  willing  to  put  themselves 
to  the  e^pence  of  the  discussion,  I  think  we 
ought  not  to  put  ourselves  in  the  way.  We 
are  ready  to  take  this  into  consideratibn 
on  the  various  grounds  which  have  been 
stated* 

Cockhum. — In  this  case  I  admit  that  the  June  2«. 
evidence  was  not  perfectly  consistent;  but 
there  was  evidence  on  both  sides,  which  must 
support  the  verdict.  He  then  went  through  , 
the  evidence  in  detail,  and  on  each  of  the 
points  taken  by  Mr  Cuningham,  stated  rea- 
sons why  a  new  trial  should  not  he  granted. 

C&^Ar-T-Maintained  and  enforced thegrounds 
taken  by  Mr  Cuningham,  and  stated,  that 
though  the  witnesses  swore  to  quantities,  their 
paths  were  in  opposition  to  figures,  which 
could  not  lie ;  and  that  if  the  trade-book  had 
been  produced,  it  would  have  proved  how  the 
outsinurd  cargo  was  disposed  of;  and  that  there 
were  not  the  means  of  procuring  the  quantity 
ofiv<^s»dtobeoiiboard, 
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PRESENT, 
THE  TBKXE  LORDS  COMMISSIOJTE&S. 


July  3.  LoBD    Chief    Commissionek. — ^There 

have  been  few  cases,  here,  which  have  occa- 
sioned more  thought,  or  which  I  have  oftener 
turned  in  my  mind,  than  the  present. 

It  is  admitted  that  the  Jury  have  not 
found  damages  on  account  of  the  quantity 
said  to  have  been  put  on  shore  at  Princes 
Island,  or  into  the  boat  on  the  coast  of  lie- 
land.  The  case  is  therefore  now  reduced  to 
the  second  transaction.  But  though  it  is 
limited  to  the  transaction  at  Barbadoes,  the 
Court  cannot  throw  the  other  evidence  oat  of 
its  consideration. 

This  case  is  singularly  situated  in  its  fiu^ts, 
and  in  some  other  circumstances  connected 
with  it ;  and  I  never  have  met  with  one  re- 
sembling it  in  the  course  of  my  experience. 
The  case  is  not  proceeded  in  till  1816,  ten 
years  after  the  facts  occur,  and  the  summons 
not  executed  till  1817*  The  pursuer  says 
this  was  owing  to  the  absence  of  the  sailors, 
who  swore  that  they  did  not  make  the  com- 
munication till  1816,  and  that  they  had  no 
opportunity  of  malting  it  sooner.   They  were, 
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however,   at  Liverpool  in  1808,  though  it     Kitchbjt 
does  not  appear  whether  they  were  there  at 
the  same  time. 

The   cargo  which  arrived  was  landed   at 
Liverpool — a  settlement  takes  place — Clare, 
who  acts  on  the  part  of  the  pursuer,  is  dead 
before   the  action  is  brought — ^the  action  is 
not  brought  in  England,  where  both  are  re- 
sident, where  the  witnesses  are  better  known, 
and  where  there  was  better  means  of  sifting 
the  truth  of  their  testimony ;  and  only  three, 
are  brought  out  of  at  least  twenty  connected 
with  the  ship — a  settlement  is  made  on  the 
.  arrival  of  the  ship,  and  L.lOO  is  paid  to  the 
defender,  as  a  remuneration  for  his  success 
in  the  voyage. 

What  is  the  inference  from  this  as  to  the 
defender  ?  Is  it  not  that  the  cargo  was  ac- 
counted for,  and  compared  with  the  manifest,, 
and  that  Clare  was  satisfied  that  the  outward 
cargo  was  fairly  accounted  for  ?  I  do  not  state 
this  as  shewing  that  the  witnesses  were  incor** 
rect  in  stating  the  quantities  sent  but  of  the 
vessel,  for  this  would  be  improper,  where  the 
case  may  again  be  solemnly,  tried ;  but  to 
shew  that  there  is  matter  to  lead  the  Court 
to  consider  whether  this  was  sufficiently  prov- 
ed. Three  witnesses  were  called  to  prove  ii 
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they  are  not  supported  by  the  dreumstances, 
and  they  are  opposed  by  parol  evidence  on 
the  other  side.  The  pursuer  too  is  called  as 
a  haver*  and  refuses  to  be  examined^  which 
was  incorrect.  But  the  difficulty  is,  that 
there  was  such  negligence  on  the  part  of  the 
defender,  that  we  can  scarcely  grant  this  on 
surprise.  I  would,  therefore,  rather  ground  it 
on  the  great  fundamental  principle,  that 
there  may  be  doubt  how  far  justice  has  been 
done  in  the  case,  than  on  any  distinct  ground. 

To  make  out  the  case,  it  must  be  proved 
that  the  quantity  of  ivory  was  on  board, 
otherwise  the  witnesses  must  be  mistaken  as 
to  it  being  sent  out.  The  witnesses  diflPer  as 
to  the  manner  in  which  it  was  brought  on 
board,  and  the  differences  are  not  merely  on 
gmaU  matters.  It  is  a  very  singular  case,  and 
the  evidence  of  one  of  the  witnesses,  it  ap- 
pears to  me,  must  be  thrown  out  of  view. 

The  pursuer  might  have  shewn  that  the 
cargo  sent  out  was  sufficient  to  have  pur« 
chased  this  ivory ;  and  if  it  turns  out  that 
the  cargo  was  no  more  than  sufficient  for  the 
ordinary  business  of  the  voyage,  this  will  be 
a  strong  circumstance  to  confirm  the  case  of 
the  defender.  Proof  as  to  the  ordinary  size 
of  a  canoe,  aad  the  manner  in  which  the 
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ivory  might  have  been  brought  on  board,  is 
also  fit  for  the  consideration  of  the  Jury. 
There  must  also  be  hundreds  of  persons  in 
Liverpool  qualified  to  prove  the  amount  that 
might  have  been  purchased  wiih  the  cargo 
eent  out,  and  which  will  either  confirm  or 
shake  the  testimony  of  the  other  witnesses. 
On  the  whole,  it  appears  to  me,  that  this 
case  has  not  been  sufficiently  tried  for  the 
purpose  of  justice. 


Kitchen 


NEW  TRIAL. 


P&ESEKT^ 
tHC  THAEE  lOEDS  COMMI88I6KEI1K. 


1023. 

Jiily  16. 


A  finding  for 
the  defender 


On  this  day  the  new  trial  proceeded.^ 

Ond  of  the  witnesses  for  the  defender  was  Z^7himL 
designed  as  Captain  R.  N.,  in  Edinburgh,  Thtft^n 
which  was  said  not  to  be  sufiicient. 


embezzled^ 


*  July  l(Hh  182S.— An  application  was  made  by  the  defender, 
for  a  diligence  to  recover  writings,  which  was  opposed  on  the 
ground  that  they  could  not  then  be  produced  eight  days  befoK 
the  trial,  of  which  notice  had  been  given  for  the  16th.  The 
Court  at  first  seemed  doubtful  whether  the  diligence  ought  to 
be  granted,  as  it  would  involve  the  party  in  unnecessary  jS]> 
pence.  But  of  consent,  the  diligence  was  granted  fpr  the  re« 
covery  of  writings  from  the  party  or  his  agents 

2q 
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Lord  Pitmilly. — ^Unless  it  can  be  said 
that  inquiries  were  made,  and  that  the  .wit- 
ness could  not  be  found/  I  do  not  think  the 
objection  good.  The  purpose  of  a  list  is  to 
enable  the  opposite  party  to  find  the  witnesses ; 
^jid  if  the  designation  is  sufficient  for  this 
purpose,  that  is  aU  which  is  required. 

Cockbum  and  Moncreiff^  stated — That 
this  was  a  pure  question  of  fact,  and  that 
ivory  to  the  value  of  at  least  L,1468  had  not 
been  accounted  for ;  and  that  a  former  Jury, 
after  a  long  trial,  had  given  L.1767. 

Lord  Chief  Commissioner. — ^A  second 
trial  ought  to  proceed  as  the  original  one ;  and 
the  former  verdict  ought  not  to  produce  any 
impression,  though  there  is  no  objection  to 
stating  it  as  matter  of  history. 

Murray,  for  the  defender,  stated — ^The 
improbability,  or  almost  impossibility,  of  the 
truth  of  the  story  told  by  the  pursuer's  wit- 
nesses; and  that  he  would  prove  that  the 
ivory  never  was  on  board. 

« 
Lord  Chief  Commissioner. — There  is 

no  case  more  fit  for  a  Jury  than  the  present, 

as  it  is  necessary  to  balance  the  evidence; 

and  by  your  intercourse  with  the  world,  you 

are  well  qualified  to  judge  of  the  credit  to  be 

given  to  testimony. 
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.  On  the  1st  Issue,  the  pursuer  having  given  Kitchen 
no  proof,  the  verdict  must  be  toi  the  defender.  Fisheb, 
On  the  2d ;  as  to  what  was  done  on  the  voy- 
age  home,  there  is  only  one  witness ;  but  I 
do  not  mean  on  that  account  to  withdraw  his 
evidence,  as  there  are  circumstances  to  be 
taken  along  with  it. 

If  you  are  of  opinion  that  the  other  evi- 
dence shews  that  this  ivory  was  not  sent  out 
of  the  vessel,  it  will  reduce  the  inquiry  to 
what  took  place  at  Barbadoes ;  and  upon  this, 
the  situation  of  the  parties,  and  the  dates,  ^re 
matters  of  importance. 

This  action  is  not  brought  for  six  years 
after  the  d^te  of  the  information,  and  nine 
years  after  the  cause  of  action  arose. 

When  a  pursuer  delays  so  long  to  bring  his 
action,  he  must  be  prepared  to  make  out  a 
clear  case,  as  the  mere  delay  afibrds  a  pre- 
sumption against  him ;  and  the  defender  can^ 
not  be  so  well  prepared  to  meet  him.  You 
will  also  consider  the  evidence  of  the  persons 
who  were  on  board  the  vessels,  and  who  did 
not  see  the  ivory ;  for  though  this  is  negative 
testimony,  if  sending  out  tlie  ivory  is  a  fact 
which  they  must  have  seen  had  it  occurred, 
their  testimony  amounts  to  positive  evidence. 
You  must  also  judge  of  thq  truth  of  the  testir 
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mony  of  the  masteir  of  the  vesiel,  on  boeid  of 
which  the  ivory  was  said  to  have  heen  ^ent ; 
for  if  you  believe  him,  it  appears  to  me  to  put 
an  end  to  the  case ;  or  if  you  think  there  is 
not  dear  credible  evidence  that  it  was  put  on 
board,  then  you  cannot  hold  it  to  have  been 
embezzled. 

VmBct— ''  For  the  defender  on  all   the 
•'  Issues." 

Mimcreiff  and  Codthum  for  the  Pursuer. 

«7.  A.  Murray,  Skene,  and  Cuningham,  for  the  Defender^ 

(Agents,  ThomoM  Grahame^  w.  s.  and  AUxan4er  Fairley,) 
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A.  try,  lining  the  custom  was  under 

ADMISSION  discussion,           -           .           66» 

By  one  partner  of  a  companr,  evidence  ^  AEBITRATION, 

acaiDst  another        .        .         342  '""^  submitted  to,  and   Jury   dif. 

ADVOCATION  '^'    •           '           -           «» 

Cautioner  m,  a  comoetent  witness,  af.  Of  a  vessel,  damages  daimed  for,     61 

ter  gelUng  a  bond  of  reUef,         230  of  the  stockoH   firm"  ^n^ 

AGENT,  for,           .           .           .  ^M2 

I  AW,  an  incompetent  witness,  40, 192  ASSAULT  AND  BATTEEY, 

Ought  not  to  disclose  information  rvim.^o.*™     ici    ina  oao  doa  <a« 

got  in  that  character,         .         325  {^^  fl'  w  '       '  i?  ' !?'  "** 

_  Being  called  by  his  employer,  ^"'^'^J'^l}^^  P"*^  ^  **■ 
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^s^fs,tiSii;^'r^ii""fs^"^«^«^f-'  *-  »«• 

. Damages  against^  for  neglect  of 

duty,                -              -              624  B. 

APPREHENSION  BANK-NOTES. 

Of  the  person,  damages  for,   414,  d29,  finding,  as  to  those  stolen  fixnn  a 

579  bank,            ...          308 

APPRENTICE  BANKRUPT. 

Only  bound  to  work  at  his  mastei^s  Though  he  had  compounded  with  his 

trade,           •           -          -         28  creditors,  judgment  entered  for  the 

Found  that  one  did  not  serve  seven'  full  damages,            -         -         332 

years,               -               -           167  Declarations  of,  under  the  Bankrupt 

Evidenceof  skill  in  his  trade  not  proof      Act,  not  evidence,          -  342 

of  his  having  served  seven  years,  169  jj^  ^  OF  EXCEPTIONS 

ARBITER,  To  ^  judgment  reiectin^   evidence, 

Decision  by,  in  a  similar  case,  not  evi-  ought  to  state  the  evidence  ten« 

dence  of  the  custom  of  the  coun-  dered,           .     ,      •           -        92 
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Incompetent,  to  a  decision  in  matter 
prehminary  to  a  trial,         -         20 
Tendered,  to  the  decision  that  viewers 
ought  to  be  taken  from  the  county 
in  which  the  subject  in  dispute  is 
situate,  .  .  17 
■         That  proof  of  possession  is  com- 
petent, though  a  muir  had  been  di- 
vided by  contract,            -            24 
That  parol  evidence  of  the  trans- 
fer of  a  written  bargain  was  incom- 
petent,          -           -         -      '  92 
—u^  That  evidence  is  competent  of 
what  a  person  since  dead  had  said,  318 
-~-~.  That  comparatio  Uterarum  is  evi- 
dence of  hand-writing,           •       294 

BILL  OF  £XCHAN6£. 

One,  found  to  be  a  fictitious  docu- 
ment, -  -         -        479 

Who  acceptor  o^  cannot  be  proved  by 
parol  evidence  •        •       481 

BOOKS. 

An  account-book  kept  bj  a  farmer,  not 
evidence  for  him,  -         178 

Of  a  merchant,  if  made  at  the  time, 
good  as  a  memorandum  to  xefresh 
the  memory  of  a  witness,  368 

Genendinapection  of  refused,         85 

c. 

CAUTIONER. 

One,  relieved  from  his  obligation  re- 
ceived aa  a  witness,      239,  321,  325 

CAEEIEB^ 

Common  law  of,  does  not  apply  to 
conveyance  of  passengers  by  a  stage- 
coach, .  -  268, 274 

CHABACTEB, 

proof  of  pursuer's  allowed,  61 1 

_  Of  defender's  rejected,     493,  680, 
See  314  .  -        682,691 

COACH, 

See  Stage-coacfu 

COMPAJRATIO  LITEEARUM, 
Competent  evidence,  -         281 


COMMISSION 
To  recover  writings         -         245  (a> 

COMMISSIONER 
For  a  landed  proprietor  a  competent 
witness,  -  -  545 

COMPROMISE, 

Proof  of  an  offer  of,  not  competent,  427 

CONTRACT, 

Breach  of;  damages  for,      7^9  9ft,  215 
Letter  antecedent  to,  received  in  evi- 
dence, -  -  45 

COSTS 

Follow  the  verdict        -        -         236 
Given,  the  verdict  being  in  substance 
for  the  pursuer,  -        226, 227 

Part  of  only  given,  10, 165,  339 

When  found  due  to  both  parties  in 
conjoined  actions,  decree  given  in 
name  of  one  agent  for  the  balance  of 
the  accounts,  -         -         549 

The  Court  will  not  diminish  the 
amount  of,  on  suggestion  that  dama- 
ges are  too  high,        *    -  153 

—  Not  the  Jury,  decide  whether 
they  follow  nominal  damages,      582 

Given,  the  verdict  bein^  for  Is.      349 
Refused,  the  claim  bemg  for  repara- 
tion of  a  loss,  and   a   verdict    for 
Is.  -  -  188 

—  An  appeal  to  the  House  of  Lords 
beinff  entered  against  the  decision  of 
the  Court  of  Session,  -        60 

CUSTOM 

Of  the  country — decision  by  an  arbiter 
not  received  as  proof  of,  the  custom 
not  being  under  discusnon,         565 

~  Evidence  of  the  quantity  of  ground 
ploughed  on  a  particular  fium  not  ad- 
mitted as  proof  0^  •  566 

Payable  at  a  bridge,  -  374 

A  proprietor  living  in  the  ndgfabour- 
hood  a  competent  witness  to  prove, 

375 

D. 

BAltfAOES 

For  assault  and  battery,  151, 192,  228, 

329,505 
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For  de&taation,  122,  148,  192,  277)  Ci^tmei  for  &  nuisance,         -  352  . 

349,  383,  484,  505,  508,  516.  _  Assault  and  battery,  -  520 

£'or  breach  of  contract,        73,98,215  — Mismana^ment  of  a  farm,  563 

For  destroying  stake-nets,         -         1  —  Embezzling  goods,  -  601 

"Fot  not  being  put  in  possession  of  a  DEATH 

fa™,~of  hoiwea,  &c.  1^?' ^^^  What  iapHma  facie  evidence  of,     326 

For  being  turned  out  of  possession  of  r        j  ' 

afermr  .  .  177  DEATH-BED, 

For  arresting  the  stock  of  a  farm,  232  Reduction  on  the  groun4  o^  Hd)  182> 
For  taking,  the  roof  from  a  house  oc-      551,  558. 

cupied  by  a  servant,  -        110  DECLARATION 

_^Oa  a  ^.i«U.^«»  warrant,  414  j„^  iS^^^^be  r;ad  in'openi^  a 

On  an  incpmpetent  decree,    529     "^"^        ^  ^      Sir 

•»-*  •      ii*^         *.t_A'j^         case*  -  t.  •        oitu  V 

**^^%**  P""""  *"  q^^  Under  a  meditatiofi^  wamuit,  re- 

reset  oi  theft,  -         -         ooo      ^•„^a  «..  ^aa^^Lx  s%sir 

For  hijury  by  the  overturning  of  a      ^"^*^*^  "  evidence,  -  688 

stage-coach,  -  158,  194  DEFAMATION, 

For  work  and  labour  in  superintending  Damages  for,  122, 148,  192,  277?  3^9, 

the  building  of  houses,         -        406       383,484,505,608,616. 
For  the  rent  of  a  house,         -        458  In  damages  for,  in  a  judicial  proceed- 
For  the  value  of  goods  alleged  to  have      ing,  competent  to  prove  the  infor- 

been  embezzled,  -  584      mation  on  which  the  statement  was 

For     negligence    in     a    commercial      made,        ....         467 

agent,  -  -         -         245  —  The  writing  and  publication  of  an 

Wlieu  found  due,  incompetent  to  shew      anonymous  &tter  ought  to  be  proved, 

that  none  are  due,         -        76,  CCl       befofe  proving  mauce  in  the  siip- 
Judgment  for  full  amount  of,  though       posed  author,  -  -  278 

the  defender  had  compounded  with  ,^  Not  competent  to  prove  that  the 

his  creditors,  -  -        332      same  statement  was  made  by  ano* 

To  a  son,  for  defamation  of  his  fa-       ^her,  -  -  497 

ther,  -  -  -  .       516  Competent  to  prove  the  same  re- 

New  trial  refused,  as  damages  not  ex-      ported,  to  one  effect,  but  not   to 

cessive,  -  -  61       another,  -  -  14SI 

Claimed,  but  not  found-^For  using  a  Damages  claimed  for,  128, 154,365,463 

roa^  "  "  -  11  DELIVERY 

—  Building  a  hut  on  the  property  of  ,   , , 

the  pursuer,  -        "^  -"^      21  Of  goods  to  a  Leith  carter,  held  not 

^'  An^estment  of  a  vessel  and  defama-      dehvey  to  the  cona^ee,  136 

tion,  .  -  -  61  —  ^^^^  proven,         -         -       36^ 

-~  Not  supplying  steam-engines  with  DILIGENCE 

coal,  -  -  -  77  For  recovering  writings,         146, 601 

>—  Defiimation,        154,  365,  451,  463  X)amages  for  improp^  use  o£    See 

-.-^Of  members  of  an  incorpora-      Damage*. 

^^^      i.'.!.      '«*       %      *^^^  DISEASE, 

— Injury  by  the  overturn  of  a  stage-  a^*»*^«u^, 

coach,  -  -  261  If  foUowed  by  death  within  60  days,  ia 

,—  Executing  diligence  for  the  full  held  the  disease  of  which  a  man 
amount  of  a  debt^  after  agreeing  to  dies,  •  -  -  •»  l*^ 
accept  of  a  composition,       *      303  Bee  DeatJhbed, 
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EVIDENCE 

Of  iin  offer  to  compromifle  a  case,  in- 
competeDt,        ...         427 

One  witness  supported  hy  drcum. 
stances,  sufficient,        -       102, 205 

ComparaHo  Uterarum  allowed,  281 

EriDZircs,  WRiTTEy. 

An  account-book  kept  bj  a  farmer,  not 
evidence  for  him,     .  .        176 

Books  of  a  merdiant,  if  made  at  the 
time,  good  as  a  memorandum  to  re- 
fresh Vie  memory  of  a  witness,  368 

A  letter  not  evidence  against  a  person, 
unless  he  was  privy  to  it,        .416 

—  from  an  agent  also  rejected,         412 

The  W-book  of  a  vessel,  imd  protest 
by  the  master,  Qot  evidence  of  Uie 
facts  stated  in  them,  *>        248 

A  copv  taken  from  the  custom-house 
books,  gf  t]ie  registiy  of  a  vessel,  re- 
jected, -  ,.  -       64 

The  books  of  the  Bow-Street  Police 
Office  received  as  evidence  of  the 
contents  of  a  memorandum  copied 
into  tbein,  .  .  322 

A  homing  and  letters  pf  suspension 
receivea  as  evidence  of  .the  contents 
of  an  indenture  copied  into  them,  30 

A  letter-book  received  -    •      82 

A  missive  letter,  though  not  stamped, 
received  0  prove  a  c(ulat^ralfact,  184 

In  an  action  of  damages  for  breach  of 
bargain,  a  letter  pnor  to  the  bar- 
gain received,        -  .  545 

The  report  of  an  accountant  rejected,  80 

^  Of  a  person  of  skill  as  to  the  state 
of  a  fiinu  rejected,  .  665 

Deposition  of  a  witness  in  another  ac- 
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«.i^  Of  a  hifiver  r^ected,        -  494 

Evidence,  Fabol^ 

Rejected^  of  the  contenta  of  a  written 
document,  30,  63,  69,  70,  169,  234, 
304,  344,  586. 

I — Of  reflations  which  have  been  re- 
duced mto  writing,  .  553 
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—  Of  the  conveyance  of  a  debt  consti- 
tuted by  writmg,  -  344 

_  In  opposition  to  a  deed,  409 

— .  Of  who  the  acceptor  of  a  bill,     481 

—  Of  a  decision  in  a  Court  of  Itecoi-d, 

137 
— .  Of  who  raised  an  action,  345 

—  Of  what  passed  at  a  trial,  4Cd 

—  Of  conviction  of  a  capital  crime,  323 

—  As  to  the  conduct  or  the  prosecutor 
in  a  criminal  prosecution,  394 

—  Of  the  opinion  of  a  Judge  as  to  the 
propriety  of  abandoning  an  action,  392 

•^  Of  the  opinion  of  a  Barrister  as  to, 
whether  a  prosecution  was  maJi- 
cious,  •     .         -  394 

—  Of  Uie  impression  made  on  the  mind 
of  a  witness  by  statements  nuide  by  a 
defender,  •  -  394 

—  Gf  opinion,  197,  379,  443,  525 

—  Of  hearsay,        -         169,  196,  452 
— ^That  one  trading  company  merged  in 

another,  -  -  138 

—  Of  ixritat  ctmiAfM  without  an  issue, 

486,498,512 

—  Of  admissions  by  a  person  who  has 
assigned  his  right,  -  444 

Admitted^  Of  an  agreement,       88,  542 

—  Of  the  contents  of  a  written  docu- 
ment in  explanation  of  cross-exaDii<« 
nation  by  Vie  opposite  party ^  440 

—  Of  statements  made  by  a  defender  in 
his  own  &vour,  in  explanation  of 
cross-examinationby  thepursuer,  460 

—  Of  extr^udicial  statements  by  a  de- 
fender, after  an  action  brought  for  a 
malicious  prosecution,  -        395 

•—  Of  admissions  made  by  a  person  em- 
ployed to  collect  custom,        .    379 

—  —  By  the  master  of  a  vessel  against 
the  owners,  -  -  250 

—  Of  the  price  of  goods,  though  the 
witness  Wd  not  made  sales  at  the 
date  in  question,  -        .        74 

—  Of  what  a  person,  since  dead,  hau 
said,  ...         318 

—  Of  conviction  of  a  crime,  490 

—  Of  possession,  the  question  being 
as  to  the  boundary  fixed  by  con- 
tract, -  •  '2^ 
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^jJ??*'^       1.  "  *.'  ,  ^^^    Found  that  a  vessel  was  sea-wortbj, 

—  CM  the  general  import  ofa  letter,  468       but  lost  hy  the  negligence  of  the 

EXPENCES/  master,  -  -  245 

'iSee  Cortt*  Statements  by  the  master  of  a  vessel, 
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are  evidence  for  the  underwriters 
against  the  owners,  -  250 

FARM,  The  log-book  and  protest  not  evidence 

Bamages  for  not  being  put  in  possession  ,  o^  the  facts  sUted  in  them,    -    248 

*^  For  being  turned  out  of  possession  INTEREST, 

<*            -  .         •  ,          -             177  See  Witnest^-^Evidencey  Parol 

«^  For  arresting  stock  on,       •      232  yaaTj-n. 

Damages  churned  for  mismanagement  ^           ,      ,    ^SSUE 

,   ,0^        .           .           -           563  Cannot  be  altered,  without  consent  of 

T?T>ATTTi  parties,    -            -            -            296 

^          J?KAUU,  Additional,  not  granted   after  a  first 

Reduction  on  account  of,    -           425  trial,        .           .           .           361 

Q.  Without  one  in  justification,  cannot 

prove  »«Hftw  conviciiy    486,  498,  612 
GOODS,  Incompetent  to  prove  matter  not  con- 
Delivery  of;  found  proven,              366  tMned  in,  4,  169,  218,  441,  443,  572 
.       to  a  Leith  carter,  not  held  delivery  JUDGE. 

to  the  party,          -         -            136  ^-•,     , 

Damages  for  furnishing  unmarketable  ^Jether  competent  to  caU  one  of  a 

«oo5te,           -           -         -        215  Supreme  Cnmmal  Court,  to  prove 

JI-Tfor  value  o^  said  to  be  embezz-  ^^^  '«ok  place  at  a  trial,   385,  404 

led,            -           -            -          584  JURY, 

_  Churned  for  embezzUng,        601  ^wo  cases  tried  by  the  same,  127, 202, 

H.  -            -            -             423,516 

TTTTAiiCAv  CoHsent  necessary  to  have  two  cases 

.  ii  Jj. Aita A  X ,  tried  by  the  same,            -           213 

Evidence  of,  mcompetent,  169, 196, 452  Ballotted  for  two  days  before  atrial, 

HOUSE,  -               -          -         27, 35 

Value  of,  ascertained,  -  54 

Rent  of,  verdict  for,            -            458  K, 

Found  to  have  been  erected  by  the  irir>ir  kxtts  ht a -d irr'm 

tenant  ofa  farm,           --               32  KIRK  AND  MARKET. 

Damages  claimed  for  building  on  pro-  ^°"?*^  ^*^^'  a  person  went  to  market 

perty  of  pursuer,        .        .         21  after  subscribing  a  deed,              651 

.  HORSE, 


Found  to  l>e  not  unsound,         •    371 

I. 


L. 

LAW 

Of  a  colony  cannot  be  proved  by  a 


IDIOCY.  mere  residenter  in  the  colony,     132 

Mental  Ivcapacity,  LEADING  QUESTION 

Reduction  of  a  conveyance  on   the  To  a  witness,  incompetent,  70, 155, 384 

ground  pfe          .            38,  182^  558  ,            ,             442, 509, 510 


610 


INDEX. 


LETTER, 

Anonymoiu,  damages  for  defiimation 
in,  -  -  277 

Copy  o£^  received  in  evidence,         82 
See  Evidenccy  Wfittetu 

LIBEL, 

See  D^rmOUm. 

LOG-BOOK 

Received  to  certain  effects,  but  not  as 
proof  of  the  &cts  stated  in  it,      248 

LOTTERY  TICKET, 

Found  that  a  person  had  abandoned 
his  right  to,  -  -         238 

M. 

MALICE, 

To  disprove,  may  show  the  information 
on  which  the  statement  rested,   467 

Must  be  proved,  in  an  action  of  da- 
mages for  de&mation  in  judicial  pro- 
ceedings, ^  -  -        471, 476 

Before  proving  it  in  the  alleged  author 
of  an  anonymous  letter,  ought  to 
prove  that  he  is  the  author,         278 

Alleged  in  a  witness,  the  nature  of 
should  be  stated  before  examining 
him  in  imtialibusy  •  330 

MARKET, 
See  Kirk  nnd  Market. 

MASTER  OF  A  VESSEL, 
See  Inturance, 

MEDITATIO  FUGiE 

Warrant,  damages  for  apprehension 
on,  -  -  -  414 

— .  Declaration  of  a  party  apprehended 
under,  received  as  evidence,        688 

MULTURE, 

Finding  as  to  the  payment  of,  by  the 
tenants  of  a  barony,  -         294 

On  an  issue  as  to  the  rate  of^  payable 
i^t  a  mill  t  competent  to  prove  the 
general  rate  of  payment  in  the  dis- 
trict, -  -  -        206 

MUIR, 
Troof  of  pQsse^sloA  of,  allowed,         93 


N. 
NAUTiE  CAUPOKES,  &c 

Law  of,  does  not  apply  to  injury  done 
to  the  person,  -  268, 274 

NETS,  STAKE, 
Damages  for  destroying,         -  1 

NEW  TRIAL, 
Granted,  .  89, 353, 595, 

Refused,  51, 135,  222,  271,  401 

NOTES 
Of  shmt-hand  writer,  the  px«^er  evi- . 
dence  of  what  counsel  stated  at  a 
trial,  -  -  .465 

See  Bank  Noteg, 

NOTICE  OF  ACTION, 

Proof  of,  received  at  a  trial,  531 

NUISANCE, 
Damages  claimed  for,  -  352 

P. 

PARTY. 

The  Court  wiU  not  order  his  personal 
appearance,  -  31 1, 322 

Nominal  in  a  cause,  recdved  as  a  wit- 
ness, -  -  438 

PENURIA  TESTIUM, 

"\yhen  not  a  ground  for  admitting  a 
witness,  -  -  455 

POLITICAL  INTEREST 

In  a  county,  value  o^  ascertained,    54 

POSSESSION, 

Proof  of,  allowed,  the  quertion  being 
as  to  the  boimdary  nxed  by  con- 
tract, -  -  .         23 

Proof  (^  for  40  years,        -  333 

PRACTICE. 

Incompetent  to  prove  matters  not  In 
Issue,        4,  169,  218,  441,  443,  572 

When  a  defender  {deads  a  justification, 
the  pursuer  may  lead  evidence  upon 
it,  either  in  chief  ix  reply,  488 

A  findite  for  the  defender,  as  the  pur- 
suer  adduced  no  legal  evidence,    97 

As  TO  Pabtieb. 
Is  a  person,  intended  to  have  been 
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611 


made  a  defender,  a  competent  wit- 
ness for  other  defenders,  160 

The  nominal  party  in  a  case  received 
as  a  witness,        -  -  438 

Joint  defenders  in  the  Court  of  Sea- 
fdon  refused  separate  trials,         459 

On  an  Issue,  whether  an  injury  waa 
occasioned  by  the  rashness,  &c.  of 
the  proprietor's  coachman  or  guard 
of  a  stage-coach,  incompetent  to  ask 
whether  the  coachman  is  rash,     196 

The  Court  will  not  compel  a  party  to 
attend  personally  in  Court,  311, 322 

Competent  to  prove  the  character  of  a 
pursuer,  in  damages  for  deJ&ma- 
tion,  -  -  .611 

Incompetent  to  prove  the  character  of 
a  defender,  493,  680,  582,  591 

Trial  may  proceed  in  absence  of  a  pur- 
suer, -  -  A  33 

As  TO  CouvsEX.. 

Counsel  opening  a  case,  ought  not  to 
state  &cts  which  are  not  to  be 
proved,      -  -  -         173 

—  Not  to  read  a  letter,  unless  he 
expects  to  make  it  evidence,       407 

—  May  read  the  judicial  declaration 
of  the  party,  -  -        316 

..^-.  The  same  who  commences  an 
examination  of  a  witness  ought  to 
continue  it,  -  -  178 

..— .  For  the  pursuer  entitled  to  reply, 
evidence  in  one  case  having  been 
held  evidence  in  another,  202 

— —  Not,  being   instructed,    not   a 

.  ground  for  the  Court  ddaying  a 

trial,  -  -  -        426 

— .— .  In  reply  stating  new  authorities, 
the  counsel  for  the  respondent  may 
observe  upon  them,  -         240 

As  TO  WlTy ESSES. 

Witness  not  in  the  list  served  on  the 
other  party  rejected,  197,  335 

—  Improperly    designed,    rejected, 

138,  334,  416,  446 
.,       Not  in  list  served  eight  days  be- 
fore the  trid,  received  106,  321,  417 
—ri^—  Imperfectly  designed,    received, 

152,  336,  445 


Witness,  objection  to  the  designation  of, 
ought  to  be  before  examination,  492 

.*— •  JCxamination  of,  ought  to  be  by 
one  counsel,  -  -         178 

In  re-examining,  incompetent  to  com- 
mence examination  in  chief,  69 

— .»  Leading  question  to,  incompe- 
tent,       70,  155,  384,  442,  609,  610 

— —  £efore  being  examined,  may  read 
hia  own  deposition,  126, 132 

•^—  W  hen  dead,  deposition  o^  may 
be  read,         .        -        17,  123, 336 

— ^  Deposition  of,  in  a  different  ac- 
tion not  evidence,  even  alter  the 
death  of  the  witness,  -        298 

Called    to   give   thdr    opinion, 

ought  to  have  the  facts  proved  stat- 
ed to  them,  -  -  261 

Called  to  give  his  opinion  on  the 

nature  of  a  disease,  allowed  to  hear 
the  other  witnesses  prove  the  fiicts, 

116,  117 

— <—  Partly  examined,  and  called 
again,         -  -  2,  101, 395 

— -  Called  back  by  a  Judge,  to  ascer- 
tain the  accuracy  of  the  note  of  his 
evidence,  -  -  lOI 

— •  May  be  discredited  by  the  party 
who  caUs  him,        -  -         346 

_-  Incompetent  to  discredit  by  proof 
of  extrajudicial  statements,  692 

—  Before  attempting  to  discredit 
by  proving  malice  in,  nature  of  the 
niiaiice  should  be  stated,  330 

-i—  Proceedings  against,  for  not  at- 
tending a  trial,         -  216, 347 

—  Keceived,  though  examined  on 
oath  extrajudicially,  -        217 

— —  Ought  to  be  sought  for  before  ac- 
tion brought,  not  after  Issues  pre- 
pared, .  -  263 

-»—  Admitted  to  prove  one  Issue, 
though  not  competent  on  others,  377 

— —  Is  it  competent  to  call  the  Judge 
of  a  Supreme  Court  as  a  witness  ?  385 

—  Allowed  to  prove  the  contents  of 
a  written  document,  in  explanation 
of  his  cross-examination,  440 

Not  allowed  to  look  at  notes,  un- 
less made  by  him  at  the  time  the 
fact  occurred,  -  -         304 

May  look  at  books  kept  by  himself,  368 
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As  TO  .TuBTMEy.  ff^^'^ng  parol  Evidence  of  their  con- 
tents,          .           .         -         304 

Jury  of  conaent  ballotted  two  daji^  Diligence  granted  within  eight  daya  of 

before  a  tnal,             -              ^7,  30  ^  triid,  for  recovering  writings,  601 

Discharged  without  returning  a  Uy  ^^1^^^  ^  p^^y  may  lose  hw  right 

verdict,         -            .           -        60  to  revise  his  pleadings,        -        488 

Allowed  to  try  more  than  one  xhe  defender  may  prove  a  pi^ier  by  a 

case,               127,  «»,  213,  423,  616  witness  for  the  pursuer,  but  must 

Viewers  ov^t  to  be  from  the  county  ^^^  jt  -^  evidence,  if  he  wishes  it 

where   the   sulgect   m   dispute  is  ^^           ...        612 

situate,            -             -               !•  An  original  document  being  in  Court, 

Jury  may  return  verdict  as  to  one  of  ^n  extract  rejected,           -          539 

two  defendere,   that  he  may  be  a  ^  1^^.^^  not  being  produced  when  cali- 

witness  for  the  other,        -         459  edfor,  thecopy  ofitinaletterOwol: 

.          _-  admitted,           -              ^             82 

As  TO  WaiTiKOs.  Probate  of  a  will  r^ected,  the  seal  not 

Answers  to  a  condescendence  received  being  proved,           -»         -         432 

as  evidence  of  an  admission,  3, 322,  j^^  ^^  Time  akb  Place  op  Triai- 

.  J     •    4.U    r«I„^  ^4f  c^  Motion  on  the  ground  of  expence,  to 

A  representation  in  the  Court  of  h^  y^^^  ^^  ^^^  ^^  pj^  ^  ^^j^  ^^ 

sion  rejected,           -            -        ©^  ^^^  refused,          -         -           145 

A  written  document  must  be  produced  ^         T>Tor^r«i?cG 

eight  days  before  a  trial,      64,  411>,  .      PKOCU^^, 

^^   .              .              445,492,687  See  Practice 

Allowed  to  be  produced  at  the  PROOF, 

.    trial,  under  certain  circumstances.  See -BiAI«i«r  and  Witneit. 

195,  418,  541 

Inferior  court  process  ought  to  be  pro-  _ 

duced  eight  days  before  a  trial,    180  -»• 

A  party  not   bound   to  produce  the  RENT, 

whole  process,        "      ,    "         ^^^  A  tenant  found  to  be  a  year  in  ar- 
Must  read  as  much  of  a  document  ^^^       -      _                    "  ^          3^ 

as  is  necessary  to  the  understanding  »      ^t^t^a-dk  rr rr^xr 

the  part  on  which  he  founds,       233  REPARATION, 

—  By  producing  a  document,  is  not  See  Damages, 

held  to  have  given  in  evidence  ex-  REPORT, 

traneous  matter  copied  into  it,    617  Current,  proof  of,  not  a  justification  in 

Pleadings  in  name  of  a  party  received  "-""^^  ^^  defemation,               149 

against  him,  -  -        J^z    ^     ^   proved  in  nutigation  of 

An  objection  to  a  written  document  ^^^    /         .           T      497 

ought  to  be  taken  at  the  time  it  is  ^^  ^^^son  of  drill  not  evidence,   665 

tendered  m  evidence,          -        107  o'f  an  accountant  rioted,                80 

The  counsel  for  the  pursuer  may  read  "^^  *"  a«wui*MM.     C9«».w^ 

from  papers  ^ven  m  by  the  defen-  RIVER, 

der,           -            -            107)169  pfnc^gas  to  the  change  of  the  course 

Tlie  part  of  a  paper  intended  to  bfe  re-  ^^^           .           .            ,          .  57I 

lied  on,  ought  to  be  pointed  out,  125  -ttnAn 

Writings  must  be  specified  before  a  -Ti      *.                    „ 

diHcence  is  granted  to  recover  them,  Damages  dauned  for  usinc^               II 

*^_           .           .        .           146  Stones  allowed  improperly  to  remamt 

•M^iiflt  be  called  for,  before  upon,           .           .         ,         201, 


INDEX.  618 

Stones  laid  on,  a  cause  of  the  over-  110,  114,  122,  127,  137,  144,  151, 

turn  of  a  stage-coach,         -         211  163,  164,  182,  194,  200,  232,236, 

_  244,  329,  331,  338,  348,  370,  382, 

o.  413,  423,  460,  463,  604,  608,  616, 

SEA-WORTHY,  619i  628,  684,  694.     - 

«^  «,.           -                        -  For  the  defender,  19, 27,  32, 34,  72,  91, 

^^  ^''^^'  129,  136,   157,  176,  187,  271,  302, 

SHIP.  307,  366,   373,  430,  479,  624,  670, 

Found  that  an  injury  to  a  vessel  was  604. 

*     occasioned  by  the  carelessness  of  tiie  Partly' for  each,  60, 140,  213,  221,  260, 

crew  of  another,              -               93  400,467,483,637,648,667,662,678 

The  log-book  and  protest  not  evidence  Special,            -            -           -        ?!<> 

ofthe  facts  stated  in  them,          248  VERITAS  CON VICII, 

Found  that  a  vessel  was  sea-worthy,  i>efender  must  take  an  Issue,  if  he 

but  struck  on  the  ground  and  was  lost  v      ^^^^  ^^            .^         43^  493,  61? 

by  the  negugence  of  the  master,  246  ^ 

Statements  by  master  of,  evidence  for  VESSEL, 

the  underwriters  against  the  own-  See  Ship. 

ers,            -            -            -          260  VIEW, 

To  entitle  a  person  to  sue  for  damages  ^^  Practice  as  to  Jurymen. 

for  arrest  of^  proof  of  prima  facie  ^r/^rriT7a 

ownership  sufficient,            -          67  VOIJlS, 

SLANDER,  See  Political  Jnterett. 

See  Defhmation,  '^ 

STAGE-COACH.  WITI^IEBS. 

Damages    against  the  proprietors  of,  „       ^   ,         « 

158,  194  Is  it  competent  to  call  a  Judge  of  a 

Damages  claimed  against  the  proprie-  Supreme  Court  as  a  witness  ?      385 

torsof,            -           -        -         261  The  father  of  a  pursuer  rejected,    168 

Proprietors  of,  not  liable  in  damages  to  —  Received,            -            -            171 

an  individual,  under  60.  Geo.  III.  A  brother  rejected,             -             466 

c  48.            -    .       -          -          267  Sister  received,  to  prove  facts  occurring 

Overturn  o^  caused  by  stones  on  "a  in  the  family,            -         *          132 

road,            -            -            -         211  A  nephew  rejected,        -        -         229 

orr  A  ii>n>  Niece  received,  to  prove  fects  occurring 

blAMl:',  in  the  family,   '      -          -           130 

Not  necessary  when  a  document  is  to  ^  natural  daughter  rejected,  621,  622 

prove  a  collateral  matter,            184  j^^w  agent,  or  a  person  acting  as  agent, 

SUBMISSION,  rejected,            -            40, 123,  192 

See  Arbitration.  Commissioner  on  a  property  received, 

-  -  •  645 

T.  Not  a  lawyer,  incompetent  to  prove  the 

-,^y.^                            ^    law  of  a  colony,  -        -        132 

,,    .         ^     A  u      'i        If    u  Mercantile  agent  received,              100 

Motion  refiised  to  have  place  of,  chaiig.  interested  iZthe  event  of  the  rtiit,  re, 

«  ^r      ^  .%           "            -           ^*^  jected.    See  179             84,  105, 318 

See  New  Trtai.  Competent  if  the  verdict  cannot  be 

y  used  against  him,            -            219 

A  nominS  party  in  a  cause  received,  438 

VERDICT,  A  tenant  on  a  &r]tn  not  competent  to 

For  the  pursuer,  9,  37,  60, 77, 98, 103,  prove  the  march  of  his  ferm,       574 


614  IKDEX. 

• 

Is  a  person  intended  to  have  been  made  Allowed  to  swear  to  her  being  married 
a  aefender,  a  competent  witness  for  to  a  man  who  cohabited  with  another 
other  defenders  ?  -  160-     woman  as  his  wife^  -  490 

One  tenant  on  an  estate,  who  has  not  Assault  by,  does  not  disqualify,  330 
taken  wreck  and  shell-sand,  admitted  One,  supported  by  circumstances,  suffi- 
to  prove  a  practice  of  taking  by  other  cient,  -  -  -  102,205 
tenants,        ...  104   Called  bj  a  party,  cannot  be  objected  to 

One  tenant  who  has  taken  wreck  and  by  him  as  incompetent,  -  544 
shell-sand,  inadmissible  to  prove  the  Deposition  (£,  cancelted  before  his  en^ 
practice  by  others,  •  105       minatioa  in  Court,  -  690 

A  und-owner  in  the  neighbourhood  of  a  WRIT 

bridge^admittedtoprove  the  practice  Found  that  a  writing  was  signed  on  the 
of  paying  custom  atthe  bridge,    376       ^ay  stated  in  thetesting^use,  I«2 

Competent  to  prove  one  Issue,  thou^  ^^^  stamped,  received  to  prove  wlhu 
incwnpetent  on  others,       .        3^7       teralm^r,        .  -  184 

A  cautioner  m  an  advocation  received,   ^tr^^^^^^^^J  ^.^^^^^^^^ 
there  being  sufficient  caution  given   WRONGOUS  IMPRISONMENT, 
to  relieve  him,  •        •        299   See  Bamoffes, 


Printed  by  Thomas  Allan  and  Company, 
Edinburgh,  1824. 


EERATA. 

Page  133,  line  lly  fir  a  read  an. 

163,  line  23,  imert  (Agents,  D.  Ckghomy  w.  g.  and  For* 

tyih  and  M^DtrngaL) 
358,  line  12^  fir  BaxTow  read  Burrow. 
387»  maxsm,/^  Campbell  v.  All  ait,  readTSLovOiWM 

V.  £dikburgh  &  Leith  SaippiKa  Co* 
309,  line  lO^fir  burgh,  read  burrow* 
.— ^  line  VI ^  fir  yrmlread  would. 
432,  marginal  note,/^  sale,'  read  seaL 
468,  line  15,^  wrote  Lord,  read  wrote  to  Lord* 
603,  margiinai  note,  fir  Damages  against,  read  Damaget 

claimed  agahist* 
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